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Current Lopics. 


Altogether the most incisive and vigorous 
@iticism of the recent decision of the United 
States Circuit Court of Appeals in the North- 
em Securities case which has come to our 
attention is embodied in an article contributed 
tothe Harvard Law Review for June by Prof. 
CC. Langdell. The writer is a member of 
the Harvard law faculty and has been known 
to the profession for many years as the author 
of standard treatises upon the law of contracts 
and of sales, and of equity pleading. From 
his position he is necessarily far removed 
from even the suspicion of interested motives 
in his consideration of the questions involved ; 
therefore, when he denounces the decree of 
the court in this case as the most iniquitous 
ever made his opinion is entitled to more than 
Ordinary consideration. After a thorough 
amination of the Sherman Anti-Trust Act, 
he is convinced that the court has gone far 
beyond the intent of the legislator and the 
atthority of the statute. The act, it is true, 
declares certain acts illegal and criminal, and 
by implication forbids them, but this does not 
Make such acts civil torts, for a tort implies 
injury to some person in respect to his per- 
§onal or property rights. It is impossible, in 
the writer’s view, that the mere act of enter- 
ing into any contract, combination or con- 
piracy, or the mere act of securing or 
aitempting to secure, or of combining or con- 
spiring to secure any monopoly, should have 
the effect of injuring the property of any 
petson whatsoever. If two railway companies 
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should enter into a contract to establish 
unreasonable rates, no right, either public or 
private, would be infringed; if, however, 
these railways should refuse to carry the 
goods of any private person except at the 
unreasonable rates established, they would 
infringe his personal right, and he could 
maintain an action for damages; but the 
United States could maintain no action, 
except for the refusal to carry its own goods 
at a reasonable rate. It is therefore contended 
that the Sherman Act is a criminal statute, 
pure and simple. He holds, further, that 
the act was never intended to apply to rail- 
roads or to railway traffic. Railway traffic 
is not, properly speaking, commerce or trade, 
although intimately connected with them. 
Prof. Langdell has no doubt whatever that a 
natural person in the place of the Northern 
Securities Company might have acquired the 
shares of the Northern Pacific and the Great 
Northern Railroad Companies, all of them, 
or any number less than all, without violating 
the act, since no person can contract, or com- 
bine or conspire with himself. The attorney- 
general, he holds, intervened too late to 
enable the court to grant any relief by way 
of prevention, except in preventing the acqui- 
sition of more shares. Hence the conclusion 
that the court was never authorized to give 
any other than negative relief in the Northern 
Securities case. In the opinion of Prof. 
Langdell, nothing supports the decree except 
the theory that the end justifies the means, a 
theory destructive of every principle of jus- 
tice. The court has rescinded a transaction 
between two persons in which neither has been 
defrauded or injured by the other, which 
neither wishes to have rescinded, and will 
rescind only on compulsion—a proceeding 
to which the statute lends not the slightest 
countenance. Prof. Langdell thus sum- 
marizes his conclusions: 

The conclusion, therefore, is that the decree is a 
mere act of arbitrary power and utterly without jus- 
tification or excuse. Lest, however, some reader 
should be apprehensive that its reversal would leave 
the public without protection against the “ rapacity 
of railway monopolists,” it seems proper to say that 
a powerful argument in support of the view that no 
part of the statute extends to railways or railway 


companies is derived from the fact that there was 
no call for such an act respecting them; that the only 
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way in which railways can do an injury to the gen- 
eral public is by charging unreasonable rates for 
the service which they render, and that for such 
an injury the State already had an incomparably 
better remedy than any which the Sherman anti- 
trust act can furnish, in its unquestioned power to 
regulate and control railway rates. 

The vitally important questions involved 
fortunately are to be passed upon finally by 
the United States Supreme Court, and we 
shall then know whether or not such a re- 
markable decree is to be permitted to stand. 


In the Constitution of the United States 
there is no such provision with reference to 
the retirement of members of the judiciary 
at the age of seventy years as is contained 
in the organic law of the State of New York, 
hence the arrival of members of the Supreme 
Court at the age of three score and ten is not 
an event of such importance as in this State. 


Justices Harlan and Fuller have reached the | 


age at which they are permitted (not com- 
pelled) to retire from the bench, yet both will, 
for the present, keep on with their important 
duties. Justice Harlan on June second last 
entered into his “surplus age,” as he is 


pleased to facetiously put it, but he betrays | 


few signs of dotage. In fact, he is the pic- 
ture of a hale and vigorous old-man. To see 
him striding down Pennsylvania avenue on 
his way home from a day’s hard work in the 
consultation room or on the bench, or possi- 
bly as he makes his way to the golf links, one 
would very likely put him down mentally as 
not a year over fifty-five. Justice Harlan 
has no present intention of availing himself 
of the privilege which the law gives him on 
reaching the age of seventy, of retiring with 
the full pay which he receives as an active 
member of the bench. For many years he 
has been a lecturer in one of the Washington 
law schools; he delights in the friction of 
class-room debate, while his students very 
sensibly regard his engagements as the best 
opportunities of their course. Judge Harlan 
is also a close and careful student of con- 
temporaneous events, more particularly those 
political, throughout the world, and the more 
he studies the institutions of other countries 
the more firmly grounded becomes his belief 
in his own. He is one of the youngest “ old 
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fellows” either on or off the bench. Chief 
Justice Fuller has also reached the three-score 
and ten age of permissive retirement, but he, 
like Justice Harlan, prefers to keep on with 
his work —a wise decision in which all of his 
fellow-countrymen will heartily concur, for 
he, too, is in the prime of his powers and 
usefulness. 


The New York Court of Appeals, in the 
appeal taken by the three Van Wormers, now 
under sentence of death for the murder of 
their uncle, Peter A. Hallenbeck, at Kinder- 
hook, N. Y., on Christmas eve, I901, passed 
upon two interesting points of law. Harvey 
Bruce, a cousin of the Van Wormers, who 
formed one of the party on the night of the 
murder, and who was jointly indicted with the 
Van Wormers, but who was given a separate 
trial, turned State’s evidence, and on the trial 
of the Van Wormers was allowed to testify 
against the defendants’ objection. Their con- 
tention, on appeal, was that Bruce’s evidence 
was not competent for the reason-that he was 
jointly indicted with them and that the indict- 
ment against him was still pending. Judge 
Cullen, speaking for the court, held that 
Bruce’s testimony was competent, basing his 
decision mainly on the case of State v. Bar- 
rows (76 Me. 401). The second point raised 
was that the Van Wormers were compelled to 
| be witnesses againSt themselves. 





| It appeared that after their arrest their shoes 
| were taken from them and placed in the footprints 
found leading to Hallenbeck’s house, made in the 
newly fallen snow. The shoes corresponded in all 
|respects with the footprints, and evidence of 
\this fact, against the objection and exception 
‘of the appellants, was admitted. The Van 
Wormers contended that the seizure of the 
shoes and their comparison with the  foot- 
prints was in violation of the constitutional 
safeguard against compelling an accused person 
to give evidence against himself. This the Court 
of Appeals holds, is wholly without merit. Judge 
Cullen says: “This claim is entirely disposed of 
| by the decision of this court in People v. Gardner 
(144 N. Y. 119). It was there held that the consti- 
| tutional protection that no one can be compelled 
|to be a witness against himself (Consti., art. I, sec. 
|6) prohibited ‘the compulsory oral examination 
| (doubtless written examination also) of prisoners 
before trial, or upon trial, for the purpose of extort- 
ing unwilling confessions or declarations implicating 
them in crime,’ but that ‘a murderer may be forci- 
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bly taken before his dying victim for identification.’ 
‘A thief may be forcibly examined and the stolen 
property may be taken from his person,’ and ‘a 
prisoner may be examined for marks and bruises, 
and then they may be proved upon his trial to 
establish his guilt.’” 


Apropos of the. expiration of the term of 
Justice Henry Bischoff, Jr., of the Supreme 
Court, First Department, with the close of 
the present year, the following editorial 
remarks of the New York Law Journal, 
which we heartily indorse, are worthy of 
careful consideration : 


“We understand that he will accept a renomina- 
tion, and we trust he will be made the candidate 
of all parties, so that his election shall be unani- 
mous. The sentiment of the bar certainly favors 
his selection as his own successor. He is a man of 
fine natural ability and a well-read lawyer, whose 
1esources are always at ready command. He pos- 
sesses the judicial temperament and faculty to a 
pre-eminent degree. He is personally popular be- 
cause of his courtesy to the bar and his conscientious 
faithfulness in determining the rights of litigants. 
Conscientious faithfulness to duty is, indeed, the 
keynote of his character, private and official, Many 
years of study and experience have made him one 
of the most efficient of our judges, but he still 
preserves the habit of patient investigation of novel 
questions, whether they be of great or minor import- 
ance. Withal, he is firm, as a judge ought to be, 
when he has made up his mind. During recent 
years, Judges Andrews and Rapallo, of the Court 
of Appeals, and Justices Van Brunt, Barrett, Pat- 
terson and O’Brien, of the Supreme Court in this 
county, have been re-elected to their respective posi- 
tions without opposition. Last year the singling 
out of Judge Gray, of the Court of Appeals, as the 
cnly candidate elected on the ticket on which he 
ran, demonstrated that the people at large, as well 
as the bar, strongly favor the policy of continuing 
good judges in office. Judge Bischoff amply de- 
serves the stamp of approval to be set upon his 
career by a unanimous re-election, and the public 
interest will be subserved by retaining an able, 
experienced and faithful official at his post.” 


_——. en 


Injuries caused by the negligent management of 
a steam roller used in repairing a highway by the 
State highway commissioner are held, in Hall v. 
Concord ({N. H.], 58 L. R. A. 455), not to render 
the municipality liable, where the whole territory of 
the municipality is by statute constituted a highway 
district, and placed under the superintendents of 
such commissioner, who is given charge of the roads 
and bridges in the care of the city, and under whose 
direction all repairs thereon must be made. 





THE SUPREME COURT OF THE UNITED 
STATES: ITS PLACE IN THE CONSTITU- 
TION.* 


By THE Hon. JoserpH H. Cuoate, UNITED STATES 
AMBASSADOR TO THE Court oF ST. JAMES. 


[Reprinted from the June issue of the “ North American 
Review,” by special permission.] 


From the very date of the Declaration of Independ- 
ence congress, conscious of the inadequacy of its 
powers, even for the purpose of carrying on war and 
conducting foreign affairs, entered upon the novel 
and difficult task of arranging a scheme which should 
enable it more efficiently to conduct those affairs 
which were of common interest to all the people 
of the thirteen States, and which no one of them, 
nor all of them individually, could control. After 
two years they adopted and submitted to the States 
what they styled “Articles of Confederation and 
Perpetual Union,” but it was not until March, 1781, 
that the powers of congress were enlarged by the 
final ratification of these articles by the delegates 
of all the States. 

But this attempted bond of union—a crude ex- 
periment in the formation of a national government 
— proved little better than a rope of sand, and utterly 
failed to accomplish the purposes intended. While 
the war lasted the tremendous pressure of their 
common danger and common distress kept the States 
together, and made them obedient to the requests of 
congress, which really had no power to command, 
but as soon as this external pressure was taken off 
they fell apart, and each asserted its independent 
sovereignty. 

So jealous were the States, which had just es- 
caped from the dominion of one central power, of 
anything which should seem to create dominion 
over them in another, that although upon paper 
they had laid many restraints upon their own action, 
and conferred upon congress extensive powers over 
their federal affairs, they had carefully refrained 
from giving any sanction to those powers, and from 
granting to congress the means of compelling obedi- 
ence to its enactments. The articles provided for 
no federal executive and for no judiciary depart- 
ment, although they authorized congress to provide 
for the settlement of boundary disputes between 
States, and to appoint courts of prize and for the 
trial of piracies and felonies on the high seas. 
Moreover, congress could not of its own authority 
raise a dollar of money for revenue, or a single man 
to recruit its armies. It could only make requisi- 
tions for men and money upon individual States, 
which met them or not as they found it convenient. 
Nor could it proceed at all in the exercise of the 
principal powers nominally conferred upon it until 
nine States assented to the same. 

Of course, under such a system our national 





*The substance of this article constituted an address 
delivered by the author before the Social and Political Educa- 
tion League ia London, on May 13th. 
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affairs drifted» steadily and rapidly from bad to 
worse. Interest on the public debt could not be 
paid, nor the ordinary expenses of government be 
provided for. The treaties which had been made 
could not be carried out, and foreign nations would 
not deal in the way of new treaties with the envoys 
of a body which had no head and no power to 
perform what they should agree to in its behalf. 
Our external commerce was at the mercy of foreign 
nations, whose laws, contrived for its destruction, 
congress could do nothing to counteract. And, 
worst of all, our domestic commerce, which be- 
tween all the citizens of one nation should be free 
and equal, was at the mercy of the caprice or selfish- 
ness of each individual State. There were many 
boundary disputes between States which threatened 
civil war. Federal laws were a dead letter, without 
federal courts to expound and define their true mean- 
ing and operation, or an executive to see that they 
were properly executed. There was a general fail- 
ure as yet to realize in actual enjoyment the advant- 
ages we had won by seven years of war, and every- 
thing seemed drifting towards bankruptcy, disunion, 
and anarchy. 

But these very defects of the confederation, and 
the evils which resulted from them, demanded the 
constant exercise of the best brains in all the States 
te understand and to remedy them, and opened a 
new school for all our statesmen in the study of 
constitutional government. 

Their allotted task was to create a national govern- 
ment which should reach, for its own proper pur- 
poses, by its own power, every man and every foot of 
territory in the whole United States, and should at 
the same time leave untouched and undiminished 
the complete control by each State of all its internal 
and domestic affairs; which should be entirely ade- 
quate, without aid from the States, to govern the 
people effectively in all matters that involved the 
general interests of all, to deal with foreign nations 
with the whole power and resources of the entire 
people behind it, in ali the exigencies of peace and 
war, and to accomplish all this with the least pos- 
sible vesting of arbitrary power in any department 
or officer of the new government. 

They differed in opinion and sentiment on many 
points, but all agreed in a supreme dread of arbitrary 
power, whether it should be exercised by the execu- 
tive, the legislative or the judiciary department, 
whether by a single man, or by a majority of all, for 
they considered that the majority without any re- 
strictions upon its power might become quite as 
dangerous as any other despot. They did not believe 
with my Lord Coke that absolute despotic power 
must in all governments reside somewhere. They 
carried this distrust of arbitrary pcwer so far that 
they actually tied the hands of the people, whom they 
regarded as the source of all political power, and 
deprived them of the right to consider any amend- 
ment of the Constitution, until it should be pro- 
posed by a vote of two-thirds of both houses of con- 
gress or by a convention called by congress, on the 








—. 


application of the legislatures of two-thirds of the 
States, and deprived them of the power of Voting 
directly upon any amendment, which could only 
ratified by the legislatures or conventions of three. 
fourths of the States. 

One of the best definitions of the objects of fre 
popular government is contained in the preamble of 
the Constitution: \ 

“We, the People of the United States, in order to 
form a more perfect union, establish justice, insure 
domestic tranquility, provide for the common de. 
fense, promote the general welfare and secure the 
blessings of liberty to ourselves and our posterity, do 
ordain and establish this Constitution for the United 
States of America.” 

It was to “establish justice” for the people of the 
United States that the federal judiciary, with the 
Supreme Court as: its head, was created. It forms 
the balance wheel by which the affairs of the nation 
and its relation to the States are kept in working 
order, and is itself held in check by the power of the 
president to appoint its members as vacancies may 
occur, and by the power of congress to impeach them 
for misconduct, to regulate the measure of its appel- 
late jurisdiction, and to increase or diminish its 
numbers. The permanent stability of the judicial 
power is assured by its being imbedded in the Con- 
stitution, with a jurisdiction co-ordinate with that 
of the executive and legislative departments, by the 
extreme difficulty in the way of any amendment that 
would impair it, and by the universal conviction 
which the experience of a century has produced, that 
its continued existence with the full enjoyment of its 
present functions is absolutely essential to the 
successful working of our scheme of popular repre- 
sentative government. 

The great achievement of the framers of the Con- 
stitution, was so to distribute the powers of govern- 
ment between the States and the nation, as to give 
the latter supreme control over all subjects that con- 
cerned the general interests of all, and reserve to 
each of the former exclusive control over local 
affairs which concerned only its own territory and 
people, and to do this in such a way that the State 
and federal administrations should not clash in actual 
operation. 

They knew well the importance of a distribution of 
the powers of government between the three great 
departments. They created a congress on which they 
conferred legislative powers over eighteen ent- 
merated subjects, necessarily involving the general 
interests of the people of all the States and essential 
to national sovereignty, including the levying and 
collection of taxes for federal purposes, the borrow- 
ing of money, the regulation of commerce with 
foreign nations and among the several States, the 
coining of money, declaring war, raising and support 
ing armies, and maintaining a navy. 

They placed such limits upon the exercise by con- 
gress of legislative power as should prevent its inter- 
ference with legitimate local administration by the 
States, or with the fundamental rights of the citizens. 
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and put such prohibitions upon the iegislative power 
of the States as should prevent their interference 
with the general powers and tunctions of the federal 
government. 

They vested the executive power of the federal 
government in the president, who was made com- 
mander-in-chief of the army and navy and of the 
militia of the States when called into the service of 
the United States. He was granted power to pardon 
offenders against the United States, to make treaties, 
provided two-thirds of the senate concur, to have a 
yeto power over acts of congress, which could be 
overridden only by a vote of two-thirds on recon- 
sideration. He was also to nominate, with the advice 
and consent of the senate, ambassadors, judges, and 
all the principal officers of the United States, to 
recommend to the consideration of congress such 
measures as he should judge necessary and proper, to 
commission all officers of the United States, and to 
take care that the laws should be faithfully executed. 

And, finally, to secure the absolute supremacy of 
the federal government over all matter of federal 
cognizance, it was expressly provided that “this 
Constitution and the laws of the United States which 
shall be passed in pursuance thereof, and all treaties 
made under the authority of the United States, shall 
be the supreme law of the land, and the judges of 
every State shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary 
notwithstanding.” This making the federal Constitu- 
tion, and treaties made, and laws of congress passed, 
under its authority, the supreme law of the land is 
the key of our dual system of government, as the 
omnipotence of parliament is the key of the British 
constitution. 

By the tenth amendment, passed imniediately after 
the adoption of the Constitution, to prevent congress 
from meddling with the domestic concerns of the 
States, or exercising powers not granted to them, it 
was expressly provided that the powers not delegated 
to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States 
respectively, or to the people. 

Thus the people of the United States created for 
themselves two separate and distinct governments, 
each “of the people, by the people, and for the 
people,” each independent and exclusive of the other 
within its own scope and sphere, and each able, with- 
out aid from the other, to reach for its own purposes, 
by its own authority, every person and every foot of 
land within its territory. This dual system has 
worked very simply, smoothly, and harmoniously 
trom the beginning until now, except for the single 
occasion when the terrible question of slavery proved 
to be too much for all the departments of govern- 
ment combined, and could only be settled by our long 
years of civil war. 

But how has this marvelous result been accom- 
plished? How has it been possible for these two 
governments, each of prescribed and limited powers, 
and each department of both similarly defined, to act 
independently and at the same time harmoniously 


over the same people? By what magical force has 
cach power, State and federal, been kept within its 
own limits? What has prevented constant and hope 
less conflict between State functions and officials, 
and federal functions and officials, between State 
and nation, and between State and State, originally 
thirteen in number and now forty-five? 

These, and a thousand other similar questions and 
doubts as to the successful working of our system, 
are answered by pointing to the Supreme Court 
created by the Constitution, and to the federal courts 
inferior to it created by congress, in which the 
judicial power of the United States is vested, a 
power which, as I have said, is co-ordinate and co- 
extensive with the executive and legislative. Over 
whatever region congress may attempt to legislate, or 
the president to execute its laws, there the judicial 
power extends, to pass, if need be, upon the legality 
of their acts and the validity of their laws. The 
Constitution, and each of its provisions, is supreme 
over president, congress, courts and States, and the 
valid laws of congress, and treaties made under the 
authority of the United States, are the supreme law 
of the land for all its people, and for the courts, 
legislatures, and governors of each State. 

The Supreme Court is the final judge of the 
validity of all laws passed by congress or by the 
legislatures of each of the forty-five States, when 
brought to the test of the Constitution of the United 
States, and of the legality of all official acts when 
brought to the same test. It and the federal courts 
inferior to it furnish the vehicle by which the judicial 
power of the United States is carried into the whole 
of its vast territory, to administer justice within the 
limits prescribed to it, to enforce the federal laws 
and to punish offenders against them. 

The third article of the Constitution is mar- 
velously brief and simple. The judges, according to 
that good old rule which has worked so well in Eng- 
land since the days of William and Mary, are to 
hold their offices during good behavior, and can only 
be removed by impeachment, and their compensation 
shall not be diminished during their continuance in 
office. The Supreme Court has original jurisdiction 
enly in cases affecting ambassddors, public ministers 
and consuls, and in those in which a State shall be a 
party. The first branch of this original power has 
seldom been invoked, but over and over again a great 
State has been brought to its bar by another State to 
settle boundary disputes, always the most dangerous 
to the peace of adjoining States, and in each instance 
its decree has been submitted to with implicit obedi- 
ence —a most unique judicial power, and a most con- 
vincing example to persuade all nations to settle these 
most perilous questions by arbitration. . 

It has been well said “that the provision that the 
judicial power created by the people shall be the 
arbiter between the States themselves, in all their 
controversies with each other, marks the highest level 
ever attained in the progress of representative gov- 





ernment.” Tocqueville says: “In the nations of 
Europe the courts of justice are only called upon to 
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try the controversies of private individuals, but the 
Supreme Court of the United States summons sov- 
ereign powers to its bar.” John Stuart Mill declares 
it to be “the first example of what is now one of the 
most prominent wants of civilized society, a real 
international tribunal.” 

In all other matters the jurisdiction of the Supreme 
Court is only appellate. The judicial power extends 
only to cases as they arise between party and party, 
and in the Supreme Court as they come to it mostly 
by appeal from the inferior federal courts, or by 
writ of error to the State courts. 

The courts of the United States exercise no super- 
vision over, or interference with, the president or 
congress, or the legislatures of the States. They have 
no veto power. They do not lie in waits for acts of 
congress to strangle them at their birth. They have 
no jurisdiction to pronounce any statute, either of a 
State or of the United States, void because irrecon- 
cilable with the Constitution, except as they are 
called upon to-adjudge the legal rights of litigants in 
actual controversies. They simply pass upon the 
rights of parties as they come before them. 

The Supreme Court will perform no duties except 
judicial duties. So, when in 1793 President Wash- 
ington requested the opinions of the judges on the 
construction of the treaty with France of 1778, they 
declined to comply, and when an early congress 
enacted that certain pension claims should be con- 
sidered and passed upon by the federal courts, the 
Supreme Court upheld them in refusing to act under 
it, upon the ground that the power proposed to be 
conferred was not judicial power within the meaning 
of the Constitution. Nor will the court give a hear- 
ing to a fictitious or collusive case, contrived to raise 
a question as to the validity of a statute. 

Keeping strictly within the limit prescribed to it 
of exercising only judicial power, the federal judi- 
ciary has steadily refrained from exercising any 
political power, which belongs exclusively to congress 
and the president, and so it has been brought into no 
collision with the other departments. It will not 
even indulge in discussions, or express opinions upon 
purely political questions. 

All attempts, for instance, to induce it to interfere 
either to restrain or compel the president in the 
exercise of his power to see that the laws are faith- 
fully executed have failed. In the case of foreign 
nations, as well as in that of the sovereign States of 
the union, the government acknowledged by the 
president, or by the president and congress, is always 
recognized by the Supreme Court. In all such ques- 
tions as are purely political it holds itself bound by 
the acts of other departments. 

So on the question whether and upon what condi- 
tions aliens shall be expelled or exeluded from the 
United States, belonging to the political depart- 
ments of the government, the court refused to ex- 
press any opinion upon the wisdom, the policy, or 
the justice of the measures enacted by congress in the 
exercise of the powers confided to it by the Constitu- 
tion over that subject. Thus it constantly. sets the 
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example to each of the other departments of the 
government of minding its own business, and keeping 
strictly within its assigned province. 

But, careful as the judges are to confine the exer- 
cise of the federal judicial power to cases as they 
arise, that power does extend to “all cases of law 
and equity arising under the Constitution, the laws 
of the United States, and treaties made under their 
authority, to all cases affecting ambassadors, other 
public ministers and consuls, and to all cases of 
admiralty and maritime jurisdiction;” and when- 
ever any such case does come before the Supreme 
Court it must take cognizance of it, and it cannot 
shrink, and never has shrunk, from determining the 
question of private .right so arising. It is under 
these clauses that its unique and peculiar function of 
testing the validity of State laws and Constitutions 
and of federal statutes, and the legality of the acts 
of State and federal officers, arises. 

The remainder of the federal judicial power de- 
pends wholly upon the character of the parties to the 
controversy. It extends “to controversies to which 
the United States shall be a party ”’—this enables 
the federal courts to enforce the acts of congress, 
civil and criminal, against all persons within the 
realm; “to controversies between two or more 
States,” the purpose of which I have already indi- 
cated, as making the Supreme Court the arbitrator 
and peacemaker between sovereign States; to “con- 
troversies between a State and citizens of another 
State, between citizens of different States, between 
citizens of the same State, claiming lands under 
grants of different States, and between a State, or 
the citizens thereof, and foreign States, citizens, or 
subjects.” It was wisely concluded that in all such 
cases justice ‘would be safer and surer, against State 
or local interest, prejudice or passion, in courts repre- 
senting and vested with the authority of the whole 
nation, than in the courts of the State of an inter- 
ested party, and that foreigners especially should 
lave the right to have their causes heard and decided 
by national tribunals. 

These clauses, which make jurisdiction dependent 
upon the citizenship or character of the parties, have 
been a prolific source of litigation in the federal 
courts, have opened to them the entire field of law 
and equity, have extended their adjudications to 
the whole body of jurisprudence, and have given to 
the decisions of the Supreme Court, by reason of the 
weight and force of character of the court and its 
members. a commanding authority with the State 
courts, and persuasive influence with foreign tri- 
bunals. But in this department of its functions the 
Supreme Court does not differ, in the scope of its 
powers and duties, from the courts of last resort of 
other nations, and its distinctive and peculiar char- 
acter is not involved. 

The power of the court to declare State and federal 
statutes and the acts of the national and State exect- 
tive officers invalid, as being in violation of the Con- 
stitution of the United States, naturally attracts the 
attention of foreign observers. 
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In the 112 years of its existence the court has pro- 
nounced twenty-one acts of congress, and more than 
200 State statutes, to be in conflict with the federal 
Constitution, and therefore invalid, and in each in- 
stance there has been complete and peaceful acquies- 
cence in the decision. So that instead of being a dis- 
turbing clement, the exercise of this power confirms 
the peaceful relations between the States and the 
nation, and between the States as among themselves, 
protects foreign nations from the breach of treaties, 
and conserves the rights of property and contract, 
and the fundamental rights of personal liberty. 

I may not, perhaps, do better than to give several 
examples of the exercise of this wholesome, bene- 
ficial, and altogether conservative power. 

The Constitution provides that “no State shall 
pass any law impairing the obligation of contracts,” 
and the aid of the court has often been invoked for 
protection against the attempts of States to violate 
this prohibition. 

The framers of the Constitution believed, and the 
people of the United States, in view of the successful 
operation of this prohibition for more than a century, 
believe that the States ought not to be permitted to 
intervene between the parties to a contract, to destroy | 
or impair the binding force of terms by which they 
have agreed to be bound, and that such intervention 
1s contrary to the principles of popular government. 

It is true that in the days that tried men’s souls 
before the adoption of the federal Constitution many | 
attempts had been made by States to intervene for 
this purpose, which doubtless led to the adoption of 
this clause. 

In the celebrated Dartmouth College case the pro- 
tection of this clause was invoked by the trustees of 
the college, to recover its property from a person 
who held it for new trustees under the authority of a 
law of the State of New Hampshire. 

In 1769, King George the Third by royal charter 
incorporated twelve persons, therein named as “ The 
Trustees of Dartmouth College,” granting to them 
and their successors the usual corporate privileges 
and powers, and authorizing the trustees who were to 
govern the college to fill up all vacancies which may 
be created in their own body. The application by 
the founder, who had already established the college, 
was for a charter to incorporate a religious and 
literary institution, and stated that large contribu- 
tions had been made for the object, which would be 
conferred upon the corporation as soon as it was 
created, and on the faith of the charter the property 
was conveyed to it. After the revolution, in 1816, the 
legislature of New Hampshire passed an act in- 
creasing the number of trustees to twenty-one, giving 
the appointment of the additional members to the 
governor of the State, and creating a board of over- 
seers with power to inspect and control the most im- 
portant acts of the trustees. 

Admitting that the provision of the Constitution 
embraced only contracts which respect property or 
some object of value, and which confer rights which 








may be asserted in a court of justice, and did not 
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refer to grants of political power or to acts creating 
institutions to be employed in the administration of 
government or of public property, or in which the 
State as a government was alone interested, the court 
after most mature consideration reached the conclu- 
sion that the charter was a contract which secured 
to the trustees the property and control of the college 
-—a contract, made upon valuable consideration, for 
the security and disposition of property, and on the 
faith of which real and personal property had been 
conveyed to the institution, and therefore a contract, 
the obligation of which could not be impaired with- 
out a violation of the Constitution of the United 
States. 

It held that the Statute of New Hampshire did 
impair it, and was therefore void, and rendered judg- 
ment restoring the property and control of the col- 
lege to the trustees who represented the founder. 
The opinions of Chief Justice Marshall and Judge 
Story are masterpieces of judicial reasoning, and the 
principles laid down by them have ever since pre- 
vailed. In fifty-six cases decided by the court, acts of 
State legislatures have been declared invalid in ac- 
cordance with these principles, because they impaired 
the obligation of contracts, and it is not too much to 
say that, instead of having a disturbing or disinte- 
grating effect upon civil society, these decisions have 
done more than any other single cause to inculcate a 
reverence for the law and for the sanctity of the 
right of private property which is one of the chief 
obiects of free government 

It is true that the constitutional prohibition against 
laws impairing the obligation of contracts does not 
expressly apply also to congress. In the convention 
Mr. Gerry, a prominent delegate from Massachusetts, 
made a motion that congress ought to be laid under 
the like prohibition, but found no seconder. But in 
the amendments which were proposed by congress at 
its first session, almost as conditions on which many 
of the States had adopted it and which were quickly 
ratified, other restraints were laid upon congress 
which had the like effect. It was expressly declared 
that no person shall be deprived of life, liberty, or 
property without due process of law, nor shall private 
property be taken for public use without just com- 
pensation, and congress is bound by these prohibi- 


tions. No matter what the emergency, it cannot 
violate these fundamental principles of personal 
rights. 


The court has held that the United States cannot, 
any more than a State, interfere with private rights 
except for legitimate governmental purposes, that 
they are as much bound by their contracts as are 
individuals, that if they repudiate their obligations 
it is as much repudiation, with all the wrong and 
reproach that term implies, as it would be if the 
repudiator had been a State, a municipality, or a 
citizen. 

But strict and earnest as the court has been in en- 
forcing this constitutional prohibition against laws 
impairing the obligation of contracts, it has been 
ready to recognize and give full force and effect to 
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the statutes of other nations which imposed no such 
prohibition on the law-making power. 

The Canada Southern Railway Company, under its 
charter granted by the Dominion of Canada, had 
issued its bonds at a high rate of interest, and had 
sold them in. New York to citizens of the United 
States; but, getting into difficulties, the company 
devised a scheme of arrangement, which was enacted 
by the Dominion parliament, by which the interest on 
the bonds outstanding was scaled down to a lower 
rate without the consent of the bondholders, a clear 
case of impairing the obligation of a contract. The 
bondholders appealed to the Supreme Court, which 
held that the “Arrangement Act” was valid in 
Canada, and bound non-assenting bondholders there 
by force of the scheme; that as it did have that effect 
in Canada, the courts of the United States should 
give it the same effect as against citizens of the 
United States whose rights accrued in the United 
States before its passage; that there was no con- 
stitutional prohibition in Canada against the passing 
of laws impairing the obligations of contracts, and 
that, under these circumstances, the true spirit of 
international comity required that schemes of this 
character, legalized at home, should be recognized in 
other countries. 

The clause of the Constitution giving congress the 
power to regulate commerce with foreign nations, 
and between the States, has been another fruitful 
source of business in the Supreme Court in the way 
of testing the validity of State laws. 

At the outset of steam navigation, the State of 
New York undertook to reward Robert Fulton for 
his invention and enterprise by an act giving him 
the monopoly of navigating by fire or steam all the 
waters within the jurisdiction of the State. Under 
this act the assignee of Fulton had commenced run- 
ning a line of boats between certain ports of New 
Jersey and New York, and obtained from the State 
courts of New York an injunction to restrain the 
owners of an opposition line of boats, put on between 
the same ports, from entering the waters of New 
York State with their boats. But the Supreme Court 
held, upon appeal, that the New York enactment was 
in conflict with the power of congress to regulate 
commerce, and with its acts in relation to commerce, 
and upon this vacated the injunction and established 
the right of all vessels to enter the port of New 
York under the authority of congress. 

By a long series of decisions that followed under 
the commerce clause the court, with inflexible firm- 
ness and far-reaching sagacity, established the abso- 
lute supremacy of the nation over the whole sub- 
ject of commerce, navigation, travel, and intercourse 
between the States, which went far to strengthen the 
power of the union. At the same time they secured 
to the citizens of every State the full enjoyment of 
the privileges and immunities of citizens in all the 
other States, and also that absolute freedom of in- 
ternal trade throughout the country which has so 
vastly promoted the prosperity of the people. 

The influence of the court in maintaining the faith 











of treaties has been powerful and far-reaching. By 
the treaty of peace with Great Britain, in 1783, it was 
agreed that British creditors should “meet with no 
lawful impediments” in the collection of their 
claims; and the Constitution said that treaties, like 
laws, made under its authority, should be the supreme 
law of the land. Various attempts had been made by 
several States, before the adoption of the Constity- 
tion, to impede or prevent the collection of such 
claims. The subject provoked bitter and exciting 
controversies, but the court, against the contention of 
John Marshall himself, then at the bar, held that the 
treaty was supreme, and equal in its effect to the 
Constitution itself, in overruling all State laws upon 
the subject, and that its words were as strong as the 
wit of man could devise to override all obstacles 
directed against the recovery of such debts. Of 
course, any such law passed by a State after the 
treaty contrary to its terms would be void. 

Perhaps the most striking illustration of the power 
of the court to declare acts of congress itself invalid, 
as contrary to the Constitution, was the celebrated 
income tax case. Congress, in 1894, had passed a 
general revenue law, certain sections of which im- 
posed an income tax upon all incomes exceeding a 
certain amount named. This tax was levied indis- 
criminately upon all incomes alike, from whatever 
source derived, whether from the rents of real estate, 
the income of invested personal property, or from 
earnings. But the Constitution had ordained that 
direct taxes should be apportioned among the several 
States according to the number of their respective 
populations, in contradistinction to duties, imposts, 
and excises, which should be uniform throughout the 
United States. 

It was contended by those who challenged the 
validity of the law, that taxes on rent, and taxes on 
the income derived from invested personal property, 
were direct taxes within the meaning of the Consti- 
tution, and that instead of being levied uniformly, 
man for man, throughout the United States, they 
should have been apportioned among the several 
States according to population. The difference was 
very considerable and substantial. The effect of the 
act, if sustained, would be to throw the principal 
burden of the tax upon a few large States, in which 
the relative proportion of wealth was in excess of the 
relative proportion of population, and to exempt the 
other States proportionally from their constitutional 
share of the tax. The opponents of the income tax 
also insisted that any inequality, which should arise 
from its being apportioned among the States accord- 
ing to population, was an inequality contemplated by 
the framers of the Constitution, and was intended to 
prevent an attack upon accumulated property by 
mere force of numbers. 

The court, against vehement and powerful oppo- 
sition at the bar, and from a formidable minority of 
the members of the court itself, took this view, and 
declared the tax to have been laid unconstitutionally, 
so far as it affected incomes from rents and from 
invested personal property. And as the invalid por- 
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tions constituted so large a proportion of the whole 
income tax levied by the act that congress could not 
be deemed to have intended to impose the rest with- 


‘out them, it further adjudged that all the income tax 


provisions of the act, which constituted a single and 
entire scheme, must be held void. 

The same case contains a fine illustration of the 
power of the court to protect the States in the exer- 
cise of their legitimate power to manage their own 
affairs from interference by the federal government. 
The income tax was levied also upon income derived 
from the interest upon bonds issued by municipal 
corporations, which were but civil divisions of the 
States, and the court held that as a tax upon the 
income of municipal bonds tended to cripple the 
power of the local authorities to raise money for the 
purposes of local government, it was not within the 
power of the federal government to impose it, any 
more than it would be constitutional for the States 


‘to impair the power of the federal government to 


raise money for federal purposes by taxing its bonds. 

By the adoption of the fourteenth amendment, to 
meet the conditions resulting from the abolition of 
slavery at the close of the civil war, new restraints 
were imposed upon the States, the consideration of 
which has largely occupied the attention of the 
Supreme Court. 

It provides that “ No State shall make or enforce 
any law which shall abridge the privileges or im- 
munities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or prop- 
erty without due process of law; nor deny to any 
person within its jurisdiction the equal protection of 
the laws.” . 

Doubtless this amendment was primarily intended 
for the protection of the newly-emancipated slaves, 
especially in the States where they had so long been 
held in bondage, but in its language there is no dis- 


found, in its reports, in which State laws have been 
maintained by it against attack on the ground that 
they involved a violation of the federal restraints. 
If, then, it be asked, Why has it only pronounced 
twenty-one acts of congress invalid on constitutional 
grounds, while 200 State laws have been condemned? 
the answer is that there are forty-five States and 
only one congress, and that the members and com- 
mittees of congress are much more familiar with 
the federal Constitution than those of a State legis 
lature, who naturally look first to that of their own 
State. It is notable, too, that the legislators of some 
States must be much more studious of the federal 
Constitution that others, for while Louisiana, which 
became a State in 1812, and from its French origin 
has retained the civil law instead of the common 
law, has had twenty of its laws pronounced invalid 
for violation of the Constitution, Massachusetts, one 
of the original thirteen States, has only suffered 
twice in this way in her whole history. 

Congress is, of course, in the first instance, the 
judge of the constitutionality’ of its own acts, and 
its members, being mostly lawyers, are familiar with 
the letter and spirit of the Constitution. The cardinal 
and wholesome rule of the court has been, not to 
pronounce either a State or federal law invalid on 
constitutional grounds unless the violation is clearly 
established, that the presumption is in favor of the 
validity of a statute, and that this continues until 
the contrary is shown beyond a rational doubt. 

It has been a source of frequent wonder to foreign 
observers that a written Constitution, which was 
framed in the eighteenth century for thirteen feeble 
States, with three millions of people of substantially 
uniform wealth or poverty, scattered along the 
Atlantic seaboard, and for whose government it was 
regarded as a precarious experiment, should be found 








to answer as well in the twentieth century for the 


tinction of race or color. and the court held that | needs of a great nation of eighty millions in forty-five 


it could make no such distinction in its application, 


| States, occupying the breadth of the continent, with 


which must be made alix: fo all cases and subjects | gigantic accumulations of individual and corporate 
that came within the scope of its language in its| property, with conflicting interests and sentiments, 


natural meaning. 

It must not be thought, however, from these nu- 
merous restraints imposed by the Constitution upon 
the power of the States, and the very considerable 
number of cases (exceeding 200 in all) in which the 
Supreme Court has pronounced their statutes invalid, 


that the court is biased against the States, or inclined | 


unduly to enforce the limits imposed upon them. On 
the contrary, it has been quite as jealous and careful 
to uphold and maintain the reserved rights of the 
States in all matters of local and domestic concern, 
and to protect them from violation by the federal 
government, as it has been to maintain the exclusive 
province of congress in national concerns against in- 
trusion by the State legislatures. 

It has endeavored, with success, to maintain the 
just and exact balance of power between them as 


land wide differences of social condition. 
There was much debate in the discussions which 


| resulted in the adoption of the Constitution, whether 
the government which it called into being could reach 
and control even a people that was expected to occupy 
the territory which the treaty of peace of 1783 
secured to the United States, which extended only 
from the Atlantic to the Mississippi river, and from 
| the lakes to the northern boundary of Florida. Since 
that time our territory has expanded more than four 
| times, and now embraces insular possessions of vast 
| extent, at enormous distance from the seat of gov- 
|ernment and half-way round the globe. 
| The fundamental difficulties of time and space have 
| been overcome by the triumphs of steam and elec- 
| tricity, wholly unforeseen and unexpected in 1787, 
| but which now, in the case of the United States and 


Prescribed by the Constitution. As against the 200 Great Britain alike, have rendered possible the ad- 
cases\in which State laws have been invalidated by | ministration of government from London or from 
its judgments, vastly more numerous cases will be ' Washington on any portion of the earth’s surface. 
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But in our case, we can account for the fact that 
a written Constitution, instead of being torn asunder 
and left by the way as the nation expanded, as new 
and wholly unexpected conditions arose, has grown 
with the growth of the nation, like the hide of an 
animal from its birth to its maturity, so that it still 
embraces and covers the whole of our vast national 
life. We owe it, first, to the wisdom of its framers, 
who inserted in it only fundamental rules and prin- 
ciples, generally and briefly expressed, leaving it 
always to congress to fill in and provide for all 
details; and secondly, to the vigorous and masterly 
manner in which the Supreme Court has exercised tts 
essential and lawful function of construction. By 
that it has applied the whole instrument and each of 
its parts to new conditions as they arose, and has 
developed and strongly asserted the inherent powers 
of sovereignity intended to be vested in the govern- 
ment of the United States, and necessarily resulting 
from their existence as a nation. It was our happy 
fortune that for thirty-four years, in that critical 
period of our history which was to determine 
whether we were to be a great and powerful nation, 
adequate for all the needs of a first-class power in 
the world, or only a league of States like the old 
confederation, we had the benefit of the broad and 
robust intellect of Chief Justice Marshall, to enforce 
the liberal principles of construction which the genius 
of Hamilton had laid down. 

In a single paragraph he states the whole theory 
upon which the court has administered the Constitu- 
tion, and fitted it to the growing wants and changing 
conditons of the nation: 

“The government is acknowledged by all to be one 
of enumerated powers. ‘The principle that it can 
exercise only the powers granted to it is now uni- 
versally admitted. But the question respecting the 
extent of the powers actually granted is perpetually 
arising, and will probably continue to arise, as long 
as our system shall exist. The powers of the gov- 
ernment are limited, and its powers are not to be 
transcended. But the sound construction of tne Con- 
stitution must allow to the national legislature that 
discretion with respect to the means by which the 
powers it confers are to be carried into execution, 
which will enable that body to perform the high 
duties assigned to it, in a manner most beneficial to 
the people. Let the end be legitimate, let it be 
-within the scope of the Constitution, and all means 

. which are appropriate, which are plainly adapted to 
that end, and which are not prihibited, but are con- 
sistent with the letter and spirit of the Constitution, 
are constitutional.” 

Hamilton, in the “ Federalist,” declared that “the 
judiciary is beyond comparison the weakest of the 
three departments of power; that it can never attack 
with success either of the other two; and that all 
possible care is requisite to enable it to defend itself 
against their attacks.” Montesquieu, whose works, 
with Blackstone’s, were the text-books of constitu- 
tional liberty which the framers had constantly in 
hand, declared that “the judicial power is next to 











nothing.’ And it was said by another French pub- 
licist: “It has no guards, palaces, or treasurers, no 
arms but truth and wisdom, and no splendor but the 
justice and publicity of its judgments.” But the 
Supreme Court, sustained generally by the confidence 
and affection of the people, has more than held its 
own. Keeping carefully within its own limits, it has 
for the most part labored to keep the other depart- 
ments of government within theirs, and the powers 
of the States and of the nation from coming into 
conflict. In its hands the judicial power has been 
the force of gravitation which has kept each member 
of our federal system in its proper orbit, and main- 
tained the essential harmony of the whole. 
JosepH H. Cuoate. 
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THE DOCTRINE OF THE DISTILLED 
SPIRITS. 
By Ratpu E. HEMSTREET, OF THE BROOKLYN (N. Y.) 
Bar. 


Of the many instances which have arisen in the 
courts for the determination of justice between par- 
ties, each of whom has set up a claim that seems of 
itself equitable and just, perhaps the most difficult of 
decision has been that line of cases wherein two inno- 
cent parties acting in good faith and through some 
fact not known to either, have acquired rights in the 
same subject-matter and one of them must give way 
to the other. In this class those cases in which one 
of the parties in question is a principal and the dis- 
turbing fact is known to his agent, are conspicuous, 
and as a general rule they are worked out upon the 
elementary principle that where one of two inno- 
cent parties must sustain a loss, that one should bear 
it who by his voluntary conduct caused the loss or 
made it possible. Such a one is the principal, and 
following the rule, the knowledge of the agent is 
construed to be his knowledge, for the principal 
appointed the agent and should be held strictly ac- 
countable for his acts. 

The law as to how far the knowledge of the off- 
cers of a corporation can be imputed to the corpora- 
tion is obviously worked out upon the laws of 
agency, because the corporation having of itself no 
physical senses, can gain knowledge only through 
its officers, who are its agents. The corporation is 
the principal and the officer is the agent, and the 
courts have invariably based their discussions of the 
relations between a corporation and its officers upon 
the law of principal and agent (Halden v. Bank, 72 
N. Y., 286), and the law and cases relied upon in 
this paper is the law of principal and agent, although 
the greater part of it has been taken from and all of 
it is applicable to corporation cases. 

The cases on the subject may be conveniently 
grouped into two classes: (1) Those wherein the 
agent obtained the knowledge in question during the 
term of his connection with the corporation; (2) 
Those wherein he obtained the knowledge before his 











= |i 


< 


as un & ee & 6h Ue? 6A 


es he 


iTt- 


-en 





74 
| in 
ugh 
| of 


atly 
the 
the 
(2) 
his 





XUM 


THE ALBANY 


LAW JOURNAL. 211 








connection with the corporation. This two-fold | 
classification, based as it is upon time, is of vast im- 
portance for this reason: that as to the first class, 
the courts are practically unanimous in imputing the 
knowledge, while in the latter, there is a hopeless 
conflict of authority. 

Each of the two, therefore, merits a separate dis- | 
cussion, but before taking it up it will be necessary | 
to state four fundamental qualifications, recognized | 
everywhere, that apply with equal force to both| 
classes of cases. They qualify the rules that are to| 
follow, and if, in any given case, each of the four | 
is not satisfied, the rules will not apply and the 
knowledge will not be imputed. | 

In no instance can the knowledge of an officer be | 
imputed to his corporation: First, unless a material | 
connection can be established between the knowledge | 
in question and the scope of the authority or duty | 
of the officer. The officers of a corporation are its | 
eyes and ears; its eyes cannot be expected to hear; | 
its ears cannot be presumed to see. Thus, if an 
engineer in the employ of a corporation knows of a 
defect in a boiler, in an action for negligence against 
the corporation after the explosion, his knowledge 
will be imputed, but if he knows of a defect or out- ! 
standing equity against paper that the corporation is 
about to buy, his knowledge will not be imputed to, 
prevent it from becoming a bona fide holder without 
notice. (See Congar v. C. & N. W. R. R. Co., 24 
Wis., 157.) | 

Second. Unless the knowledge is present to his| 
mind during the transaction to which it is sought to} 
be applied; a most important qualification and one | 
strongly insisted upon in the leading case of The| 
Distilled Spirits (11 Wallace, 356) and in Slattery | 
v. Schwanneke (118 N. Y. 543). 

Third. Where it is quite certain from the cir- 
cumstances that he will not communicate it, as where 
he is engaged in an attempt to defraud the corpora- 
tion and the communication would expose his guilt, 


a qualification first suggested by Lord Brougham in, 


Kennedy v. Green (3 Myl. & K. 669) and since 
then universally followed. In Allen v. Henry (151 
N. Y. 1) Mr. Justice Vann gave as the reason for 
this rule: 

“Where an agent abandons the object of his agency 
and acts for himself by committing a fraud for his 
own exclusive benefit, he ceases to act within the 
scope of his authority and to that extent ceases to 
become an agent.” 

The Massachusetts and United States courts fol- 
low the same rule upon a different theory as ex- 
pressed by Mr. Justice Devens in Innerarty v. Mer- 
chants’ National Bank (139 Mass. 332). 

“To presume that he would lay before the cor- 
poration the knowledge of his own fraud, would be 
a presumption too violent for belief.” 

The reason as given by Mr. Justice Vann does not 
harmonize with the law as to principal and agent, as 
stated by Mr. Justice Finch in the famous case of 
Bank of Batavia v. N. Y., L. E. & W. R. R. Co. (106 
N. Y. 195). The Bill of Lading case, a well-known 





instance wherein a fraudulent act of the agent does 
not temporarily suspend his agency and justifying the 
student in refusing to accept the reason offered by 
Mr. Justice Vann and in preferring to follow the 
more common-sense reason of Massachusetts, which 
is followed by American Surety Co. v. Pauly (170 
U.S. 193). 

It is not every instance of fraud on the part of 
the officer, however, that will set aside the rule as 
to imputation. If the fraud in which the officer is 
engaged is for the benefit of the corporation, the rea- 
son for the qualification will not apply and it must 
fall, a caution well sounded in the case of Merchant’s 


| National Bank v. Tracy (77 Hun, 443), and affirmed 


on opinion below in 150 N. Y. 565, a case in which 
the cashier of a bank conspired to fraudulently sell 
worthless property so that the proceeds of the sale 
might be applied to pay a debt due from his co- 
conspirator to the bank. The General Term held 
that since he was acting for the bank he had not de- 
parted from his authority, although committing a 
fraud, and his knowledge was imputed to the bank; 
followed by Bank v. Cushman (121 Mass. 490) and 
by a recent New York case (Critten v. Chemical 
National Bank, 60 App. Div. 241). 

Fourth. Where it would be improper for him to 
communicate it, as in the case where the knowledge 
came to the officer as a privileged communication, for 
the secrecy which the law will not permit to be dis- 
closed, much less will it presume to be disclosed. 
(McCormick v. Wheeler, 36 Ill. 114, and Union 
Square Bank v. Hellers, 90 Hun, 262.) 

Remembering that these four qualifications must be 
satisfied before the rules now to be discussed are 
material to any case, we will take up the question 
according to its two-fold classification and first give 
the rule as to imputation where the knowledge in 
question was obtained by the officer since his con- 
nection with the corporation, to which it is sought to 
be imputed, was established. All sane jurisdiction 
agree as to this and, the four qualifications being 
satisfied, the knowledge of the officer will be im- 
puted to his corporation and the courts will con- 
clusively presume that he has reported the knowl- 
edge, and this, whether he has or not. To sustain 
this rule it is not necessary to go beyond the leading 
case, The Distilled Spirits (11 Wallace, 356), but 
for a New York case, see Constant v. University of 
Rochester (111 N. Y. 377). 

This rule is so well settled and so clearly beyond 
dispute that any more discussion of it would be 
merely surplussage. Therefore, to the second class 
of cases, where the knowledge in question was ob- 
tained before the term of the officer’s agency began. 
In this case no general rule can be stated, for there 
is none. The courts are hopelessly at odds over two 
opposing doctrines as to this much mooted question, 
and as it is the only question in connection with the 
whole subject over which there is any difference of 
opinion, the bulk of this paper will be taken up in 
discussing it and in summing up the authorities in 
support of each of the doctrines. 
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The two theories are: First, the doctrine of The 
Distilled Spirits, voiced in the case from which it 
gets its name, that, subject to the four qualifications, 
the knowledge of an officer will be imputed to his 
corporation whether the knowledge was obtained be- 
fore or during the term of his agency; and second, 
the so-called Pennsylvania doctrine that adds a fifth 
qualification to the rule—that in no case can the 
knowledge of an officer be imputed to his corpora- 
tion unless it was obtained by him during the term 
of his agency, stated by Mr. Justice Sharswood in 
Housemann v. The Girard, etc., Association (81 Pa. 
256). 

The discussion of those two theories in the text- 
books is very unsatisfactory, the general tendency 
being to overestimate the strength of the Pennsyl- 
vania doctrine. Many cases are cited to support it 
which are either not in point, or, if in point, are 
decided rather upon one of the four fundamental 
qualifications than on the fact that the knowledge 
was obtained before the agency began. Mr. Mecham, 
as will be shown below, is especially guilty in this 
regard and Mr. Elliott has also strayed from the 
path. 

As a matter of history the first case on the sub- 
ject seems to be the case of Preston v. Tubbin (1 
Vern. 286), decided in 1684, a case in which an attor- 
nery had acquired knowledge of facts prior to the 
term of his agency and while acting for a different 
client. It does not appear whether the qualification 
of privilege came up or not, but the court decided 
against imputation on the ground that the agent did 
not appear to have the knowledge in mind, or as the 
lord keeper expressed it, he “might have forgot.” 
Had he remembered and had the qualification of 
privilege not come up, the doctrine of The Distilled 
Spirits would probably have had an earlier birth. 
This case has, among others, been erroneously cited 
in support of the Pennsylvania doctrine as in 
Mecham (at page 540, note 1), but the whole tenor 
of the case is inconsistent with that doctrine. 

Then came the important case of Brotherton v. 
Hatt (2 Vern, 574 [1748]), which laid down the 
general rule that notice to an agent is notice to his 
principal. In this case the agent acted for three 
mortgagees consecutively. Lord Cowper held that 
the last mortgagee had notice of the first two be- 
cause of the knowledge of his agent, although the 
agent acquired his knowledge before his employment 
by the last mortgagee, and in his lordship’s own 
words: 

“Notice to an agent is good notice to the party 
and they that lent last must come last, having good 
notice of what was before lent.” 

Mr. Mecham also cites this in support of the 
Pennsylvania doctrine, but, although it is not a very 
satisfactory case, it is clearly in support of the 
opposite. 

Then came the famous case decided by Lord Hard- 
wicke and cited in most of the books and cases 
(Lowther v. Carleton, 2 Atk. 242 [1741]; Warrick 
v. Warrick, 3 Atk. 294 [1745]; Worlesley v. The 








Earl of Scarborough, 3 Atk. 392 [1746], and LeNeve 
v. LeNeve, 3 Atk. 648 [1748]). 

In the first of these he laid it down that the 
knowledge of an attorney acquired in a previous 
employment, would not be imputed to a subsequent 
client, giving as his reason: 

“Tt would be an objection against the most able 
counsel, because, of course, they would be more 
likely than others of less eminence to have notice, as 
they are engaged in a great number of affairs of this 
kind.” 

This first case was followed and for the same rea- 
son by the second, in which it was insisted upon by 
his lordship that the attorney did not have the 
knowledge in mind, thus making it a weak case, 
Worlesley v. The Earl of Scarborough was decided 
upon. the same grounds as Lowther v. Carleton. 

Then came the case of LeNeve v. LeNeve, 
which was not complicated by the considerations 
present in the other three cases in which Lord Hard- 
wicke decided in favor of imputation, although the 
knowledge in question was obtained by the agent 
prior to the term of his agency, saying: “ There can 
be no stronger notice,” and citing Brotherton v. 
Hatt with approval. Warrick v. Warrick is almost 
duplicated by LeNeve v. LeNeve; in the former 
he refused to impute knowledge and in the latter 
he imputed it, showing how unsettled Lord Hard- 
wicke was as to his own opinion, although the books 
have unjustly dubbed him “ The father of the Penn- 
sylvania doctrine.” In his first three cases his opin- 
ions against imputation were based either upon the 
fact that the agent was an attorney or that it did 
not appear that the agent had the knowledge in mind, 
both of which are consistent with the doctrine of The 
Distilled Spirits. Neither of them is a square deci- 
sion upon the subject. Lowther v. Carleton leans as 
much upon one side as Warrick v. Warrick does on 
the other, and Worlesley v. The Earl of Scar- 
borough, by stretching a point, could be, and is, cited 
in support of either. LeNeve v. LeNeve is de- 
cidedly for the doctrine of The Distilled Spirits, and 
a close examination of the four cases taken together 
and with Brotherton v. Hatt refutes the claim that 
the early English decisions favored the theory that 
Pennsylvania supports. 

Statements to the contrary in Elliot, Beach and 
Mecham notwithstanding, this theory did not get a 
square decision in England until 1818, when Sir John 
Leach laid it down in Montford v. Scott (3 Madd. 
40), that “As to all information which he (the agent) 
has previously acquired, the principal is a mere 
stranger.” 

A statement as clear and concise as the famous 
statement of Mr. Justice Sharswood in Housemann 
v. Girard; emphatic as it was, however, it served to 
bring out an emphatic statement to the contrary, 
for the case was immediately appealed, and overruled 
by Lord Eldon in 1 Turn. & Russ. 279, in which his 
lordship said the imputation depended upon circum- 
stances and whether the agent had forgotten or not, 
and this is what Lord Hardwicke tried to say and 
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this is what he meant although, because of reasons 
already stated, his decisions were, except in LeNeve 
y. LeNeve, against imputation. This case is also 
cited by Mecham in support of the Pennsylvania doc- 
trine, and the appeal is noted but not as overruling 
Sir John Leach (p. 549). 

Lord Eldon’s opinion in Mountford v. Scott, al- 
though lacking the force of a square judicial decision, 
opened the way for the modern statement of the 
English rule which is uniformly cited from the lead- 
ing case of Dresser v. Norwood (17 C. B. [N. S.] 
466 [1846]), in which Lord Justice Pollock said that 
notice to the agent is notice to the principal, however 
acquired, if the agent had the knowledge in mind 
at the time of the transaction to which it is sought 
to be applied, and this is the English rule to-day, 
unambiguous and beyond the power of authors to 
misinterpret. 

As already stated, many of the text-books and 
cases assert that the English decisions have under- 
gone a change — that the rule of Dresser v. Norwood, 
for instance, is opposed to the rule of Preston v. 
Tubbin, but the English courts recognize no such 
change, and on the contrary, take it for granted that 


“ Notice to him twenty-four hours before the rela- 
tion commenced is no more notice than twenty-four 
hours after it has ceased to be.” 

And here his logic is as careless as his English. 
There is an important difference between before and 
after, and this difference is the very meat of the 
doctrine of The Distilled Spirits, for, if acquired 
after, it could not be “present to his mind during.” 
The learned justice made much of the simile that 
an officer’s eyes are his corporation’s eyes. Why 
cannot the officer’s memory be the corporation’s 
memory ? 

The best way to get at the comparative weight of 
authority behind these two doctrines is to take some 
text-book and examine the list of cases cited in 
support of each. Mecham on Agency is the best for 
this purpose, both because of the large list of cases 
cited and because he has cited approximately an 
equal number in support of each contention. At 
page 721 he states that the doctrine of The Dis- 
tilled Spirits is slightly the stronger; this paper 
could substitute “decidedly” for “slightly,” for a 
close examination of his cases reveals the fact that 
only two cases out of fifteen cited and two States 
the English law on the subject has always been the! out of seven cited support the Pennsylvania doc- 
same, and neither Lord Eldon in Mountford v.|trine. The eight English cases cited by him in 
Scott nor Lord Pollock in Dresser v. Norwood| support of the Pennsylvania doctrine have already 
deemed it necessary to reconcile any discrepancies | been noted. The American cases are far too numer- 
in the English decisions. | ous to be discussed within the limits of this paper, 

And now for the American rule, or rather the two! but one will be taken from every State listed. 





American rules, already stated. The trouble seems 
to have commenced in 1839, when Joseph Story 
wrote his book on Agency. In section 140 of that 
work he said, among other things: 

“Notice, therefore, to an agent before the agency 
began or after it has terminated will not ordinarily 
affect the principal.” 


(9.) Kentucky: Willis v. Vallette (4 Metc. 186), 
in which Kentucky declares squarely for the Penn- 
sylvania doctrine and refuses to impute to a cor- 
poration knowledge obtained by an officer prior 
to his employment. 

(10.) Alabama: Mundine v. Pitts (14 Ala. 336), 
a case of attorney and client was not in point, but 





Taking “ordinarily” in its proper meaning, that| later in Wheeler v. McGune (86 Ala. 398) Mr. Jus- 
it intimates that there are exceptions to the state-| tice Clopton, although admitting there was much 
ment, this is exactly the rule laid down in Preston | justice in the opposite doctrine, declared for the 
v. Tubbin, in LeNeve v. LeNeve, in Dresser v. | Pennsylvania doctrine, because of the precedents in 
Norwood, and in the case of The Distilled| Alabama, stating, with noble resignation: “The rule 
Spirits. But courts and text-writers began at once| being followed ever since, whatever may be our 
to cite this eminent authority without any regard | opinion, were it an open question, it would not be 
to the word “ ordinarily,” which he was so careful| prudent to disturb it now,” confessedly a sacrifice 





to use and under which he meant to admit the four} 
great exceptions. Mr. Justice Vann, in Allen v.| 
Henry (supra), and Mr. Justice Sharswood, in | 
Housemann v. Girard (supra), cited this passage | 
from Judge Story, each in support of his own opin- | 
ion, Justice Vann seeing the “ ordinarily” and a 
tice Sharswood overlooking it. 

The courts of Pennsylvania have been the most 
flagrant in this regard and are followed by Kentucky 
and Alabama, their opinions having, at least, the vir- 
tue of being based upon the only reason that can 
possibly hold water—the so-called alter ego 
theory — that the agent when he received the knowl- 
edge was not the alter ego of the principal, and, 
therefore, the principal did not receive the knowl- 
edge. In the course of his opinion, in Housemann 





v. Girard, Mr. Justice Sharswood said: 


XUM 


at the altar of stare decisis. 

(11.) Illinois: McCormick v. Wheeler (36 III. 
114), also not in point, being decided upon the 
fundamental qualification that notice acquived by an 
attorney is a prior connection will not be imputed 
to a present client. In a later case (Mack v. Mack- 
intosh, 181 Ill. 633), Mr. Justice McGruder cited 
the case of The Distilled Spirits with approval, 
and by a strong dicta intimated that it was the law 
in Illinois, using these words: “ The rule that if the 
agent at the time of the purchase has knowledge 
of any prior lien or equity affecting the property, 
the principal is chargeable with that knowledge, is 
subject to the qualification that the knowledge of 
the agent is present to his mind at the time of the 
making of the purchase for the principal, and that 
he is at liberty to communicate it and that it is his 
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duty to do so,” omitting from his list of qualifica- 
tions that one insisted upon in Pennsylvania. 

(12.) Wisconsin: Congar v. C. & N. W. R. R. 
Co. (24 Wis. 158), a case not in point, having been 
decided upon the qualification that the knowledge 
in the agent was not material to the scope of his 
duties. In a later case (Shafer v. Cole, 53 Wis. 
361), Wisconsin came out squarely for the doctrine 
of The Distilled Spirits, citing the great case 
with approval and the court saying: “If the agent 
knew the facts when he was called upon to act, that 
is all we need to consider,” in an answer to the 
contention that the knowledge was obtained before 
the agency began. 


(13.) South Carolina: Pritchett v. Sessions (10 
Rich law, 293), a case also not in point, the knowl- 
edge of the agent having come to him during the 
term of his agency, and the decision having been 
in favor of imputation. In Ackers v. Rowan (33 
S. C. 451, 472), there is a dicta to the effect that 
knowledge obtained while acting for a prior princi- 
pal cannot be imputed, but, on the same page, the 
doctrine of The Distilled Spirits is cited with 
approval. The same thing is true in Knobelick v. 
Bank (50 S. C. 291). This leaves South Carolina in 
an unsatisfactory position. 


(14.) Missouri: Hayward v. Insurance Co. (52 
Mo. 181), a case which, instead of supporting Penn- 
sylvania, as Mr. Mecham states, and as would pos- 
sibly appear in the syllabus, actually supports the 
contrary doctrine in the text of the decision and 
gives to the much-abused section 149 of Story a 
correct interpretation, taking the word “ ordinarily ” 
to refer to cases like the present in which it was 
proved that the agent did have the knowledge in 
mind at the time it was sought to be applied and on 
this account it was imputed to the principal, al- 
though it was acquired before his agency began. In 
this case the court insisted upon it that the knowl- 
edge must be obtained so soon before the agency 
began that the agent could not possibly have for- 
gotten it; a fortiori then would the knowledge be 
imputed where it was proven that he had not for- 
gotten, thus eliminating the necessity to rely upon 
a presumption to establish his memory. Followed 
by Chouteau v. Allen (70 Mo. 290). 


(15.) New York: Weisser v. Dennison (10 
N. Y. 68), also not in point. In this case nothing 
whatever is said about the time when the agent got 
the knowledge, but the case was decided upon the 
fact that the knowledge had nothing to do with the 
scope of the agent’s duties. In Cragie v. Hadley 
(99 N. Y. 131) Mr. Justice Peckham said: “ Notice 
to the agent is notice to the principal, whether the 
knowledge of the agent was acquired in the course 
of the particular dealing or in some prior trans- 
action,” and in the leading New York case on the 
subject (Constant v. University of Rochester, 111 
N. Y. 604), by a very strong dicta, Justice Peck- 
ham intimated that the doctrine of The Distilled 
Spirits and section 149 of Story on Agency were 














harmonious, and that they would be the law in New 
York, if a square case should come up. In this 
case the decision was against the imputation of 
knowledge, because it was not proved that the agent 
had the knowledge in mind, but the Distilled 
Spirits case was directly cited with approval, and 
there is no doubt that this is the law in New York, 
although we lack a square decision. 

The misunderstanding as to the law in New York 
and other States in the text-books is probably due 
to careless expressions in the digests, such as “a 
principal is affected with notice of his agent only 
when the latter is acting in the course of his em- 
ployment” or “a principal is affected with notice 
to his agent only in the course of his agency,” it 
being ambiguous as to whether this means acquired 
during the agency or in mind during the agency. 
Happily, the statements of other cases remove the 
ambiguity as “when an agent has not received the 
knowledge in the very transaction in question the 
principal will not be held chargeable with such 
knowledge, except upon clear proof that the knowl- 
edge which the agent had was in his mind at the 
time of the transaction in question (taken from 
Brightley’s Digest, vol. 3, page 2786). 

In New York the knowledge of the agent must be 
actual knowledge, for constructive knowledge will 
not be imputed (Wheatland v. Pryor, 133 N. Y. 97). 

Thus the strength of the Pennsylvania doctrine 
seems to vanish under scrutiny. It seems to the 
writer that a careless reference by the text-writers 
to the early English decisions of cases,‘ complicated 
by privilege, fraud or want of memory, together 
with a misinterpretation of Story on Agency, has 
resulted in clothing the Pennsylvania doctrine with 
more respectability than it deserves, either as a 
matter of technical law or of abstract justice. 
Before leaving it, however, it will be interesting to 
note that England and Pennsylvania started at about 
the same place and ended up at opposite extremes, 
England with Preston v. Tubbin and Dresser v. Nor- 
wood, and Pennsylvania with Hood v. Fahnstock 
(8 Watts, 489), and Housemann v. Girard. 


And now to the doctrine of The Distilled 
Spirits and the jurisdictions that have come out 
in support of it in America and England. Although 
11 Wallace, 356, is not the first American case to 
squarely hold the doctrine, it is the leading author- 
ity upon the question, because of its prominence and 
of the masterly presentation by Mr. Justice Bradley, 
In his opinion he gave as the true logic underlying 
the matter the theory that an officer is in duty 
bound to communicate to his corporation all the 
knowledge he has material to his employment or at 
least to use it all to the corporation’s advantage 
and that the law presumes that this duty has been 
fulfilled; a much more satisfactory theory than the 
alter ego theory advanced by Mr. Justice Sharswood. 

This, then, is the rule and this is the reason and 
little more can be done, except to cite the various 
jurisdictions that have supported it. 
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England: Dresser v. Norwood (17 C. B. [N. S.], 
. York: Constant v. University (111 N. Y. 377, 
dicta). 

Georgia: Whitten v. Jenkins (34 Ga. 305). 

California: Hunter v. Watson (12 Cal. 377). 

Indiana: Day v. Walsley (33 Ind. 447). 

New Hampshire: Hovey v. Blanhard (13 N. H. 
148). 
= Bank v. Campbell (4 Humphreys, 396). 

Michigan: Hampton v. Konan (39 Mich. 362). 

Missouri: Chouteau v. Allen (70 Mo. 290). 

Minnesota: Bank v. Hollenback (29 Minn. 322). 

Vermont: Abell v. Howe (43 Vt. 403). 

Wisconsin: Shafer v. Insurance Co. (53 Wis. 361). 

Iowa: Yerger v. Barz (56 La. 77). 

Maine: Fairfield Bank v. Chase (72 Me. 226). 

Massachusetts: Suit v. Woodhall (113 Mass. 633). 

Illinois: Mack v. Mackintosh (181 III. 633). 

South Carolina: Pritchett v. Sessions (10 Rich 
[law], dicta. 

Judge Sharswood, in his opinion in Housemann v. 
Girard, said: 

“The limitation of the rule is perfectly well estab- 
lished in our own cases and it will be unnecessary to 
go further.” 


Had he found it necessary to go further, he would 
have found but one square decision to base his 
opinion on, that in the case of Willis v. Vattette, the 
Kentucky case, and some strong dicta in Alabama. 

And now for a summary: 


General rule: Knowledge of an officer will be con- 
clusively presumed to be the knowledge of his cor- 
poration; but 

(1.) It must have a material connection with the 
scope of his duties. 

(2.) It must be present to his mind at the time 
of the transaction to which it is sought to be applied. 


(3.) A supposition that he has disclosed the 
knowledge to his corporation must not do violence 
to or be inconsistent with the attendant circum- 
stances. 

(4.) It must be such knowledge as he is at liberty 
to disclose to the corporation to whom it is sought 
to be imputed. 


(5.) In Pennsylvania, Kentucky, Alabama and 
possibly South Carolina, the knowledge in question 
must have been obtained by the officer since his 
term of employment with the corporation and while 
acting for it. 

Although the rule, with its qualifications, applies 
with equal force to stockholders and directors, the 
peculiarities of their duties make it necessary to 
consider them separately before a paper on the 
subject is complete. The matter of stockholders can 
be dismissed with a word: Stockholders are, as 
such, in no sense officers, and, therefore, applying the 
tule to them, we see that it has no effect whatever, 


As to directors, the rule is difficult of applica- 
tion. It must be remembered that a director is an 
officer, but is only such as a constituent member of 
a board and not as an individual; therefore, he has 
no individual authority, except it be specifically 
delegated to him. He can only act officially as one 
of a board and in conjunction with his fellow-mem- 
bers, or, as Mr. Justice Peters said in Fairfield Bank 
v. Chase (72 Me. 226), an excellent case: 

“A single director has no authority to act for the 
institution that creates his office, except in conjunc- 
tion with others.” 


That is the key-note of the application of the rule 
to directors, and, keeping it constantly in mind, the 
difficulty is done away with. Judge Peters held, 
further, that a director could be specifically dele- 
gated to act in an individual capacity, and, while 
acting as such, the rules apply to him as to other 
officers. 

Two well-known Massachusetts cases illustrate 
this rule and its exception; in Commercial Bank v. 
Cunningham (24 Pick. 270), a director of the bank 
personally knew of the fact that certain notes to 
be discounted by the bank were accommodation 
paper. As his knowledge was personal, and, as he 
was not an officer, as an individual the court refused 
to impute the knowledge to the bank, and it was 
held to be a bona fide holder without notice. In 
Bank v. Cushman (121 Mass. 490) a director was 
delegated to act for the board, in assisting the 
cashier in passing upon paper to be discounted. He 
knew personally of certain equities to the paper, and, 
as he was acting by delegation as an individual offi- 
cer, the court imputed his knowledge to the bank 
and held it to have notice. 

Some doubt exists as to what sort of knowledge 
it is that the law imposes upon the principal. The 
use of the word “constructive” is ill-advised, be- 
cause of its technical meaning in the law of notice. 
The law presumes that whatever the notice be which 
the officer has is possessed by the corporation, the 
presumption being that it has been actually com- 
municated, so, if the officer has constructive notice, 
the corporation has constructive notice. If the offi- 
cer has actual notice, the presumption is that the 
corporation has actual notice. This distinction must 
not be overlooked, because constructive notice will 
often not avail against the corporation when actual 
would; but this is not recognized in New York, as 
stated above, in Wheatland v. Pryor. 

The support herein of the doctrine of .The Dis- 
tilled Spirits is advanced with some hesitation, not 
because of any doubt as to its soundness or as to 
its being supported by the weight of authority, but 
because there has been so much uncertainty ex- 
pressed, even in States that actually support it, as 
to just what the law has been. No better tribute 
can be paid to it than to close with the broad state- 
ment used in Wade on Notice (page 313), that, 
saving the four great qualifications, notice of an 





or, as would be more logically speaking, it does not 
apply to them at all. 


officer will be imputed to his corporation, obtained 
“ wheresoever, howsoever or whensoever.” 
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“ ENUMERATED MOTIONS” — A CURIOSITY 
OF LEGAL LITERATURE. 


“ Enumerated motions” are motions arising on 
special verdict, issues of law, cases, exceptions, 
appeals from judgments sustaining or overruling 
demurrers, appeals from judgment or order granting 
or refusing a new trial in an inferior court, appeals 
by virtue of sections 1346 and 1349 of the Code, 
agreed cases submitted under section 1279 of the 
Code, and appeals from final orders and decrees of 
surrogates’ courts, and matters provided for by sec- 
tions 2085-2099 and 2138 of the Code. 

“ Non-enumerated motions include all other ques- 
tions submitted to the court, and shall be heard 
at Special Term except when otherwise directed by 
law” (General Rule of Practice, 38, 1st and 2d 
sentences). 

When the student, who has familiarized himself 
with the 3,441 sections of the Code of Civil Pro- 
cedure, has taken up the General Rules of Practice, 
and reached rule 38, he cannot fail to be puzzled by 
questions which naturally arise on a perusal of 
the two sentences above quoted. Not having met 
with the term, “ enumerated motion,” between the 
covers of the Code, the inference is inevitable that 
a subject is here introduced which is exclusively 
governed by the judicial rules. The meaning of 
the word “enumerated” as applied to a motion, 
invites inquiry. It would seem, that the very act 
of specifying a number of different sorts of motions, 
i. ¢., enumerating them, would cause them to be 
possessed of the accident described by this epithet. 
But, as the supposition that the use of the adjective 
“enumerated,” and the division of all “ questions 
submitted to the court” into enumerated and non- 
enumerated motions, are without meaning or pur- 
pose cannot be entertained, the theory suggests 
itself, that “ enumerated”’ is here used in a technical 
sense not at first sight apparent, and particularly, 





that the two-fold division is made for the purpose | 
of conciseness of reference to the respective classes, | 
in subsequent provisions to be encountered in the| 


rules prescribing modes of practice in connection 
with them, respectively. 
The two only proper meanings of “ enumerate” 


are: (1) to ascertain the number of; and (2) to| 


specify seriatim. But neither of these definitions 
appears to be applicable on condition of reaching 
an intelligible interpretation of the rule. More- 
over, when a search is made in the rules, for sub- 
sequent references to the two classes of motions 
here created, the references found are not always 
consistent with the two sentences above quoted from 
rule 38. Rule 39 speaks of “ enumerated appeals” 
and of “appeals in non-enumerated motions.” 
41 mentions “appeals from non-enumerated mo- 
tions” twice. Rule 42 refers to enumerated and 
non-enumerated “cases.” Rule 44 specifies, in 
association, “non-enumerated motions” and “ ap- 
peals from orders.” 
allusion. 





Rule | 
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After a perusal of all the rules therefore the sub- 
ject remains surrounded with a degree of obscurity, 
and the chief question, prompted by a rational 
curiosity— why the words “enumerated” and 
“‘non-enumerated ” were chosen for.the purpose for 
which they are employed in rule 38, or in other 
words, what the significance of those adjectives, as 
there used, is——remains unanswered. 

It is believed that this question can be solved by 
a reference to history. 

At the January term in the year 1799, of the 
Supreme Court of the State of New York, that 
court, which then consisted of a chief justice and 
four puisne justices, established a number of rules, 
including the two following: 


“ Ordered, 


“ 


1. That the following enumerated motions, to 
wit, all motions to bring on to be argued a question 
arising on special verdict, case reserved at the 
trial, case agreed between the parties without trial, 
demurrer to evidence or pleadings, writ of error or 
writ in the nature of a writ of error, comprehending 
the writ of mandamus, and all motions to set aside 
non-suit, verdict, inquisition or report, otherwise 
than for irregularity only, shall be heard according 
to the priority of the time when the question arose; 
the evidence of which when two or more causes 
shall be moved in, before leave granted in any one 
of them to be heard, shali be a note thereof in 
writing signed by the attorney in the cause. 

“2. That with respect to all other motions the 
motion first made shall be first heard, and they 
shall have preference to the enumerated motions; 
but if, there not being any non-enumerated motion 
about to be heard, the court shall proceed to hear 
an enumerated motion, then all the non-enumerated 
motions shall lose their preference for the day.” 

The accidental circumstance that the former 
Supreme Court, at this remote date, used the com- 
mon but grammatically inaccurate expression, “ the 
following enumerated motions, to wit,” just as one 
would say “the following named persons,” or “ the 
following described property,” instead of the ex- 
pression, “the motions enumerated as follows, to 
wit,” has had the curious result of creating, and, 
for more than a century perpetuating, the chief puz- 
zle encountered by the student of to-day, on reading 
Rule No. 38 of the General Rules of Practice. 

The situation, at present, is the same as if the 
Supreme Court, in 1799, had ordered that “the fol- 
lowing described motions shall be heard” in a 
certain order (enumerating them), and the present 
rule said: ‘“‘ Described motions are motions arising 
on special verdict,” etc., and, ‘non-described 
motions include all other questions,” etc. 

That the foregoing explanation is the correct one 
appears from the authority of a co-temporary. 
CaINnEs, in his “Practice (1808, A. D.), says: 


“ Of the kinds of motions. These are divided into 


And rule 47 contains a similar | two: (1) enumerated and non-enumerated motions. 
They are thus denominated from either being spect- 
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fied in the rule referred to (1st rule, January, 1799), 
or not specified. Those specified are named enumer- 
ated, those not specified are termed non-enumerated 
(p. 38). 

Dun ap, in his Practice (1821, A. D.), gave a 
different explanation, which was obviously errone- 
ous, as follows: 

Enumerated motions “are so called because they 
are entered and numbered or enumerated upon the 
calendar or docket of the court, and are regularly 
to be heard according to the order of that enumera- 
tion” (p. 324). 

The learned author ran into the fallacy of putting 
cause for effect. The clerk put the motions in ques- 
tion on a calendar, in the prescribed order, accord- 
ing to information derived from the “note” (of 
issue) signed by the attorney, as a necessary means 
of giving effect to rule 1, declaring that they should 
be heard in that order. It is clearly not the case, 
that the judges referred to certain motions, as to 
which they were then engaged in making a new 
and’ original rule, for the order of hearing by a 
designation which could only be derived from the 
fact that the clerk would necessarily, in future, place 
these motions on a numbered calendar, in order 
to bring the rule into operation. A conclusive 
reason why the explanation now criticized must be 
rejected is, that it is inconsistent with rule 2 of 1799. 
For, assuming the word “ enumerated,” in rule 1, 
to be used as an absolute term (i. e., not merely 
indicating the act of enumeration which immediately 
follows), the opening words of rule 1 would mean, 
“the following members of the class known as 
enumerated motions,” with a necessary implication 
that other members of that same class were excluded 
from the operation of that rule. This would cause 
the words, “all other motions,” in rule 2, to include 
all non-enumerated motions, and such enumerated 
motions as do not fall within rule 1. But, in the 
clause, “they shall have preference to the enumer- 
ated motions,” occurring in rule 2, the word “ they” 
is clearly incapable of including enumerated mo- 
tions; for if it did, the clause would provide for a 
preference of enumerated motions to enumerated 
motions as such. 

Having shown, as it is supposed, that the words, 


‘ 


diately followed it, in rule 1, and its use in a 
manner implying that it was a known term of 
absolute description. For rule 2, instead of using 
such an expression as “any motion not enumerated 
in the last preceding sentence,” spoke of “any non- 
enumerated motion.” 

At any rate, whether for this or another reason, 
forthwith after the promulgation of the rule, court 
and counsel began to busy themselves with profound 
inquiries and astute decisions, as to whether various 
motions not actually within the enumeration made 
in rule 1, should be treated in the same manner; 
and this took the form of a decision in each case, 
that the motion in question was, or was not, an 
“enumerated motion.” 

The following were held to be “ non-enumerated 
motions:” Motion in arrest of judgment (Hough 
vy. Stover, 2 Cai. 221); to set aside verdict for 
irregular conduct of jury (Smith v. Cheetham, id. 
381); trial by record (McKenzie v. Wilson, id. 385); 
and the following to be “enumerated motions,” 
though not within the enumeration of the rule: 
Motion for judgment on frivolous demurrer 
(McCabe v. McKay, 2 Cai. 100); for new trial on 
ground of newly discovered evidence (Chandler v. 
Trayard, id. 94); to set aside referee’s report for 
irregularity, and on the merits (Remsen v. Isaacs, 
1 Cai. 22); same as to verdict (Foden v. Sharp, 4 
Johns. 183); to set aside referee’s report on the 
merits (Clinton v. Elmendorf, 3 Johns. 143). 

On Saturday, February 18, 1809, the Supreme 
Court formally issued an order to the effect that 
“ motions in arrest of judgment be hereafter brought 
on as belonging to the class of enumerated mo- 
tions” (4 Johns. 192). So handy did the adven- 
titious adjective prove, that the Supreme Court 
came to speak of a “non-enumerated day” (2 Cai. 
259). 

With such a judicial and professional send-off, at 
the beginning of the century, little wonder that these 
boon companions, the “enumerated” and “ non- 
enumerated,” have come sailing down the years 
unwrecked, and to-day nod to us, out of the fog 
with beaming and innocuous vacuity! 

In 1852 a motion for a new trial, on a case or 
bill of exceptions, was held to be an “ enumerated 





“enumerated ” and “non-enumerated,” in the pres- 
gnt general rule 38, are not only quite destitute of | 
intrinsic significance, but affirmatively misleading, | 
or at least puzzling, by their meaninglessness, and 
that the items in the first sentence of that rule 
might just as well (nay, better) have been collect- 
ively called “class 1,” or by any other name, and 
the items in the second sentence of the same rule 
have been collectively called “class 2,” etc., and the 
Said items have been severally referred to, in the 
subsequent rules, by the same designation, it may 
be not uninteresting to inquire as to the exact man- 
ner in which this anomaly arose. 

The phraseology of rule 2, itself, rendered likely 
an unconscious severing of the word “ enumerated,” 


or calendar motion” (Ellsworth v. Gooding, 8 
How. Pr. 1); and the same explanatory phraseology 
was used in Van Schaick v. Winne (id. 8.) In 
Empire Asso. v. Stevens (8 -Hun 15), a motion to 
confirm report of a referee, appointed by interlocutory 
judgment in equity, was held to be enumerated; and 
a like ruling was made with respect to an appeal 
from an order of a county court, granting a new 
trial on the minutes (Harper v. Allyn, 3 Abb. 
[N. S.], 186). And even a judge of the Court of 
Appeals is heard declaring that a plaintiff had no 
right “to call upon the court by a non-enumerated 
motion,” at Special Term, to grant judgment on an 
answer, as insufficient (Peo. v. N. R. R. Co., 42 
N. Y. 233; dissent.). 





from its relations to the specification which imme- 


Whatever entertainment may be afforded by a bit 
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of antiquarian research into the source of an exist- 


ing anomaly in judicial terminology, a more solid | 


interest attaches itself, of course, to a consideration 
of the substance and purpose of the “order” of 
1799, and those of its modern descendants. 

The ancient, and the corresponding modern, rules 
are essentially and exclusively calendar regulations, 
providing, namely, for the modes of approaching 
the actual presence of the court, in the various cases 
specified. The two rules of 1799 accomplished three 
effects: (1) the more important steps in a litigation, 
involving such approach and application for some 
judicial action, were specified seriatim; (2) an order 
of priority for the hearing of these applications was 
prescribed, a necessity thus arising that they be 
placed upon a calendar in that order, though not 
necessarily numbered; and (3) all other applications 
to the court were directed to be heard in an order 
depending on the success of the respective counsel 
in catching the eye of the court. 


Looking into the details of the first rule of 1799 
it may be noted that a “special verdict” survives 
to this day. “A special verdict is where the jury 
find the facts of the case, leaving the ultimate de- 
cision of the cause upon those facts, to the court” 
(Dunlap, Prac. 664). “A special verdict is one by 
which the jury finds the facts only, leaving the 
court to determine which party is entitled to judg- 
ment thereon” (Code Civ. Prac., sec. 1186). The 
special verdict was not drawn up in form, at the 
trial; it was the duty of the plaintiff's attorney to 
have it drawn up, settled and entered on the record. 
By it the jury stated the naked facts, as they found 
them to be proved, and prayed the advice of the 
court thereon; concluding conditionally that if, upon 
the whole, the court should be of opinion that the 
plaintiff had a cause of action they then find for the 
plaintiff, and assess his damages at so much; if 
otherwise, then for the defendant (Dunlap, Prac. 
665). The hearing before the court, on the question 
of law involved, was one of the so-called ‘“ enumer- 
ated motions.” 

A “case reserved at the trial” meant a case aris- 
ing by reason of a point reserved by the court at 
the trial. It was explained thus: If the judge, at 
nisi prius, reserved for the decision of the court, a 
point made on motion to him against the plaintiff's 
right to recover, the Supreme Court, on the ques- 
tion being brought before it, on a “case” made, 
might render judgment of non-suit, if the decision 
were against the plaintiff's right (Dunlap, Prac. 
655; Putnam v. Wyley, 8 Johns. 432, 436). 

A demurrer to evidence was a proceeding by 
which the judges, whose province it is to answer all 
questions of law, were called upon to declare what 
the law was upon the facts shown in evidence, in 
analogy to the demurrer upon facts alleged in 
pleading. The demurrant was bound to admit, as 
true, not only all the facts proved by the evidence 
introduced by the other party, but also all the facts 
which that evidence might legally tend to prove. 














The most usual course, where there was a demurrer 
to evidence, was to discharge the jury without 
further inquiry (Dunlap, Prac. 647-649). 

A “writ of error” was the representative of the 
modern appeal. 

Coming, now, to the modern rules, it may be 
remarked that the predecessor, under the Code of 
Procedure (of 1848, 1849), of the present rule 38 
read as follows: 


“ Enumerated motions are motions arising on 
special verdict; issues of law; cases; exceptions; 
appeals from orders sustaining or overruling de- 
murrers; appeals from an inferior court; and appeals 
by virtue of section 348 of the Code. Non-enumer- 
ated motions include all other questions submitted 
to the court, and shall be heard at Special Term, 
except when otherwise directed by law” (Rule 40, 
of 1858; 1st and 2d sentences). 


Looking into the details of the present rule 38, 
it may be noted that the word, “ motion,” is there 
used in the general sense of a “ question submitted 
to the court” (see 2d sentence), in actual session. 
A motion, generally considered, may be described 
as an application to the court, to make some order, 
pass judgment or sentence, or take other judicial 
action (see Abb. Law Dict., sub. loc.). 


The Code of Civil Procedure does not define a 
“ motion,” though it declares that an application for 
an order is a motion (sec. 768). A “ motion for 
judgment” is expressly recognized (id., secs. 1233, 
1234). Keeping in mind the general conception of 
a “motion” dissipates any surprise occasionable by 
the clubbing together, in rule 38, of so heterogenous 


“ > 66 9 6 


an assemblage as “ issues of law, cases, excep- 
tions,” “appeals,” and even “ matters,” under this 
one head. It may be stated that all the “ motions” 


of rule 38 are either applications for an order, or 
applications for a judgment; a case being a motion 
only in the sense that a party attempts to move 
the court to grant him some relief, by an appeal 
(or by an application for a new trial) based on a 
case, and a like remark being applicable to “ excep- 
tions;” an issue of law, a motion, only in the sense 
that a party attempts to move the court to determine 
the issue — brings the demurrer to a hearing; and 
so, an “agreed case” is not a motion, though the 
application to the court, for judgment thereon, is. 
The various “appeals” need no comment. The 
clause, as to the “ matters provided for by sections 
2085-2099 of the Code” (mandamus and prohibi- 
tion), is more obscure. Probably, all the “ matters” 
enumerated between those limits are not motions, 
either enumerated or non-enumerated. The prob- 
lem, where “motions” are encountered in those 
sections, can be solved by noting the junctures at 
which a party applies to the court, inactual session, 
for some relief. The “motion,” in section 2138, 


is an application to the court for a final order upon 

a hearing, on a return to a writ of certiorari to 

review the determination of an inferior tribunal. 
A glance at the court calendars, as printed in 
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current numbers of the New York Law Journal, 
which are made up in conformity to the General 
Rules of Practice, and so as to effectuate the local 
calendar rules in the first and second districts, will 
demonstrate that “ non-enumerated,” as applied to 
a “motion,” does not mean “not numbered,” and 
exposes the obscurity occasioned by using the term, 
“motion,” at times in the general sense mentioned, 


and at others in what may be called the colloquial | 


sense, in the rules and in the calendar make-up. 

There will be found a reference to “ original 
motions”’ in a notice from the Court of Appeals; 
“motions” and ‘“non-enumerated motions” ap- 
pear, each class in a numbered list, in one calendar 
of the Appellate Division; 
duly numbered, but in fact non-enumerated, consti- 
tute the calendar of Special Term, Part I; “ mo- 
tions,” so desigrated, and duly numbered, in fact 
including both ‘“ enumerated” and “ non-enumer- 
ated,” (see local rule 8), and “demurrers,” also 
numbered, form part of the calendar of Special 
Term, Part III; and, in the Second Department, 
“enumerated day calendars” and “ non-enumerated 
day calendars” each duly numbered, are in vogue. 

Enumerated motions, when heard at the Appellate 
Division, require printing. Certain “ enumerated 
motions,” as motions on special verdict, demurrers, 
etc, are heard at the Special Term (see General 
Rule 40). Non-enumerated motions, outside the 
first and second districts, are governed by General 
Rule 21. 

Enough has been said to indicate the intricacy of 
the details of the calendar practice, so far as the 
distinctions among the varieties of “ motions” are 
concerned, at least in the first and second judicial 
districts. 

The object aimed at, in the foregoing lines, will 
have been accomplished if the reader shall find in 
them suggestions, deemed worthy of approval, tend- 
ing to explain the puzzle involved in the New York 
distinction between enumerated and non-enumerated 
motions, and to call attention to the two different 
senses in which the word “ motion” appears to be 
employed in the calendar regulations. 

THeEopore F. C. DEMAREST. 

New York, April 22, 1903. 


—— 
THE “VESTED-CONTINGENT” REMAINDER. 





“Will: Vested Contingent Remainder.” Such 
are the first four words of the syllabus in Roosa v. 
Harrington (171 N. Y., 341). If the opinion of the 
court justifies its head note, it would seem that the 
bar of this State, after struggling for years to dis- 
tinguish between vested and contingent remainders, 
has now to meet a new estate which may-lie any- 
where between them and yet partake of the nature 
of both. 

An examination of the case shows that “vested 
contingent,” when applied to a future estate, is a 
misnomer and merely means that, if a remainder is 


“ 


“litigated motions,” | 


contingent upon some event other than survivorship 
of the next precedent estate, the right to it is assign- 
able, devisable and descendable and vests in the re- 
mainderman’s legal representatives or assigns, in case 
he does not survive, simply because the estate does 
depend on the happening of some event which is not 
survivorship. The contingency upon which most 
contingent remainders are dependent is survivorship ; 
sc that, even where the only contingency expressed 
in a will is not one of survivorship, one may arrive 
at the conclusion that survivorship is implied and 
| hastily decide that, if the remainderman dies before 
| the life beneficiary, his interest is lost to his repre- 
| sentatives or assigns, even though afterwards the 
very contingency, upon which alone his estate was 
| expressly limited, should happen. Roosa v. Harring- 
| ton hold that such a conclusion is unwarranted and, 
in so doing, follows Hennessey v. Patterson (85 
N. Y., 91) and Sage v. Wheeler (3 App. Div., 38; 
affd., 158 N. Y., 679). The will construed in each of 
these cases provided that the “ vested-contingent ” 
remainder was to take effect in case the life bene- 
ficiary should die without issue and in each it was 
held that the testator intended that, upon the life 
beneficiary dying without issue, the remainderman 
| being also dead, the right to the remainder vested as 
len estate in possession in the representatives or 
assigns of the dead remainderman. 

In the construction of wills, the goal that is sought 
is the intention of the testator. Rules of construc- 
tion are the paths to that goal. In spite of this, our 
ccurts have frequently declined to apply one rule of 
construction or another, alleging as their reason 
that the testator “manifestly intended otherwise,” 
and his intent is the “polar star” of construction. 
This is making the goal the path and, except in a 
case where the intent is too clear for the application 
of rules, amounting to little more than arguing in a 
circle. This tendency of the courts to ignore settled 
rules of construction is seen in the cases now cited, 
for, while each might have been decided upon, 
the single ground that it is a well settled rule that 
the law favors a construction which avoids the dis- 
inheritance of remaindermen who die before the 
determination of the next precedent estate, the court 
in each seems to have had some difficulty in reaching 
its conclusion. Said Mr. Justice Gray, in Roosa v. 
Harrington: If the testator intended so and so “ we 
are not wrong in not applying general rules of con- 
struction which might thwart that purpose.” “The 
| construction is not free from difficulty.” “If, as I 
read this will, the intention of the testator was so 
and so, then the case should be decided upon its 
peculiar facts.” And yet, in both Roosa v. Harring- 
ton and Sage v. Wheeler, the testator gave import- 
ance to the “ vested-contingent ” remainders by plac- 
ing them before the provisions for the issue of the 
life beneficiary. 

This anxiety on the part of our highest court to 
make survivorship a condition precedent to a con- 
tingent remainder where it is not made so by the ex- 
press terms of the will, is also seen in Knowlton v. 
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Atkins (134 N. Y. 313) and Paget v. Melcher (156 
N. Y., 399). In the former case, the will construed 
was not unlike those in three cases cited, the re- 
mainder being contingent upon the death of the life 
tenant without issue. The court declined to follow 
Hennessey v. Patterson, apparently preferring to be 
guided by the rule that, where the only words of 
gift are to be found in a direction to divide at a 
future time, the devise is contingent upon survivor- 
ship at that time; although this rule has been fre- 
quently disregarded (Matter of Brown, 154 N. Y., 
313, 325; Matter of Young, 145 N. Y., 535, 538). 

Paget v. Melcher construed a deed and a will. As 
far as the will is concerned, its decision as to the 
testator’s intention is not a simple case to explain 
either upon rules of construction or upon the authori- 
ties. It contained words of present gift to the tes- 
tator’s children and two divesting contingencies were 
annexed to the gift to each child, viz., death leaving 
issue surviving, in which case the issue was to take, 
and death of all the children without issue, for which 
case a remainder over was provided. Two children 
outlived their mother, the life beneficiary; but one 
* child, whose interest is determined in that case, died 
before her, without leaving issue. It would seem 
that every rule of construction would point to the 
estates of the dead child as having been vested sub- 
ject to have been divested only in case the other two 
children should also die without issue and that his 
death before the life beneficiary should not have 
deprived his representatives and assigns of his inter- 
est, for the simple reason that the will expressly 
stated, in words of present gift, that his remainder 
should “ belong” to him in every contingency except 
two. The court, however, held that survivorship 
was necessarily implied as a condition precedent to 
the vesting of his estate. This is contrary to the 
common law. (Skey v. Barnes, 3 Merivale, 335; in 
re Wood, 43 Law Times, 730, 732; Goodier v. John- 
son, L. R., 18 Ch. Div., 441; Re Minors Trust, 28 
Beav., 50). The construction placed upon the will in 
Paget v. Melcher is also singular in view of the fact 
that there seems to be only one other case in the 
Court of Appeals which loses sight of the effect that 
should be placed upon words of present gift (McGil- 
liss v. McGilliss, 154 N. Y., 532). In that case, the 
court laid emphasis on the testator’s use of the word 
“then” and the phrase “from and after,” although 
the word “then” did not prevent a somewhat simiiar 
remainder from vesting in Connelly v. O’Brien (166 
N. Y., 406), nor has the phrase cited ever done so in 
any other case, but, on the contrary, since Sheridan 
v. House (4 Keyes, 569), the rule has been well 
settled that such words as “ from and after,” “ imme- 
diately upon,” etc., must not be construed so as to 
postpone the vesting of remainder estates. 

It seems, therefore, that, in the present state of the 
*decisions, it will be just as difficult to distinguish 
between a “ vested-contingent” remainder and the 
oidinary contingent remainder as it always had been 
to distinguish between the latter and the vested re- 
mainder, subject to be divested, or the absolutely 








vested remainder. On principle, it seems that the 
remainder created by such a will as that in Hen- 
nessey v. Patterson should be construed as “ vested 
contingent ;” but the attitude of the Court of Appeals 
does not favor contingent remainders in which sur- 
vivorship is not a part of the contingency. 

Indeed, if in Roosa v. Harrington, the court had to 
stretch a point to construe the remainder as limited 
upon a single contingency, it seems that Paget y, 
Melcher might almost be cited for the proposition 
that a contingency of survivorship must be implied 
if there areas many astwo other contingencies which 
must both be determined as of the same time —a 
decided limitation upon the scope of the “ vested- 
contingent” remainder. 


5. G. & 
New York, June, 1900. 
——~—_——_ 
THE CONSTITUTIONAL ELECTION LAW OF 
ALABAMA. 


APPLICATION BY A COLORED MAN FOR ENROLLMENT 
Upon Votinec Lists DENIED. 


SupREME CourRT OF THE UNITED STATES. 
(Decided April 27, 1903.) 


Jackson W. Gites, Appellant, v. E. Jerr Harris, 
Witiiam A. GuNTER, Jr., and CHarzes B. TEas- 
LEY, Board of Registrars for Montgomery County, 
Alabama. 


Appeal from the Circuit Court of the United 
States for the Middle District of Alabama. 


Mr. Justice Hotmes delivered the opinion of the 
court. 


This is a bill in equity brought by a colored man, 
on behalf of himself “and on behalf of more than 
5,000 negroes, citizens of the county of Montgomery, 
Alabama, similarly situated and circumstanced as 
himself,” against the board of registrars of that 
county. The prayer of the bill is, in substance, that 
the defendants may be required to enroll upon the 
voting lists the name of the plaintiff and of all other 
qualified members of his race who applied for regis- 
tration before August 1, 1902, and were refused, 
and that certain sections of the constitution of Ala- 
bama, viz.: sections 180, 181, 183, 184, 185, 186, 187 
and 188 of article 8 may be declared contrary to the 
fourteenth and fifteenth amendments of the Constitu- 
tion of the United States, and void. 

The allegations of the bill may be summed up as 
follows: The plaintiff is subject to none of the dis- 
qualifications set forth in the constitution of Ala- 
bama and is entitled to vote— entitled, as the bill 
plainly menas, under the Constitution as it is. He 
applied in March, 1902, for registration as a voter, 
and was refused arbitrarily on the ground of his 
color, together with large numbers of other duly 
qualified negroes, while all white men were regis- 
tered. The same thing was done all over the State. 
Under section 187 of article 8 of the Alabama Con- 
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stitution, persons registered before January 1, 1903, 
remain electors for life unless they become disquali- 
fied by certain crimes, etc., while after that date 
severer tests come into play which would exclude, 
perhaps, a large part of the black race. Therefore, 
by the refusal, the plaintiff and the other negroes 
excluded were deprived not only of their vote at 
an election which has taken place since the bill was 
filed, but of the permanent advantage incident to 
registration before 1903. The white men generally 
are registered for good, under the easy test, and the 
black men are likely to be kept out in the future as 
in the past. The refusal to register the blacks was 
part of a general scheme to disfranchise them, to 
which the defendants and the State itself, according 
to the bill, were parties. The defendants accepted 
their office for the purpose of carrying out the 
scheme. The part taken by the State, that is, by the 
white population which framed the Constitution, con- 
sisted in shaping that instrument so as to give oppor- 
tunity and effect to the wholesale fraud which has 
been practiced. 

The bill sets forth the material sections of the 
State Constitution, the general plan of which, leav- 
ing out details, is as follows: By section 178 of arti- 
cle 8, to entitle a person to vote he must have resided 
in the State at least two years, in the county one 
year, and in the precinct or ward three months, 
immediately preceding the election, have paid his 
poll taxes and have been duly registered as an elec- 
tor. By section 182, idiots, insane persons and those 
convicted of certain crimes are disqualified. Subject 
to the foregoing, by section 180, before 1903 the fol- 
lowing male citizens of the State, who are citizens 
of the United States, were entitled to register, viz.: 
First. All who have served honorably in the enumer- 
ated wars of the United States, including those on 
either side in the “ war between the States.” Second. 
All lawful descendants of persons who served hon- 
orably in the enumerated wars or in the war of the 
Revolution. Third. “All persons who are of good 
character and who understand the duties and obli- 
gations of citizenship under a republican form of 
government.” As we have said, according to the 
allegations of the bill this part of the Constitution, 
as practically administered and as intended to be 
administered, let in all whites and kept out a large 
part, if not all, of the blacks, and those who were 
let in retained their right to vote after 1903, when 
tests might be too severe for many of the whites, 
as well as the blacks, went into effect. By section 
181, after January 1, 1903, only the following persons 
are entitled to register: First. Those who can read 
and write any article of the Constitution of the 
United States in the English language, and who 
either are physically unable to work or have been 
regularly engaged in some lawful business for the 
greater part of the last twelve months, and those 
who are unable to read arid write solely because 
physically disabled. Second. Owners or husbands of 
Owners of forty acres of land in the State, upon 
which they reside, and owners or husbands of own- 





ers of real or personal estate in the State assessed 
for taxation at $300 or more, if the taxes have been 
paid unless under contest. By section 183, only 
persons qualified as electors can take part in any 
method of party action. By section 184, persons not 
registered are disqualified from voting. By section 
185, an elector whose vote is challenged shall be 
required to swear that the matter of the challenge 
is untrue before hjs vote shall be received. By sec- 
tion 186, the legislature is to provide for registra- 
tion after January 1, 1903, the qualifications and oath 
of the registrars are prescribed, the duties of regis- 
trars before that date are laid down, and an appeal 
is given to the County Court and Supreme Court 
if registration is denied. There are further execu- 
tive details in section 187, together with the above- 
mentioned continuance of the effect of registration 
before January 1, 1903. By section 188, after the 
last-mentioned date, applicants for registration may 
be examined under oath as to where they have lived 
for the last five years, the names by which they have 
been known, and the names of their employers. This, 
in brief, is the system which the plaintiff asks to 
have declared void. 

Perhaps it should be added to the foregoing state- 
ment that the bill was filed in September, 1902, and 
alleged the plaintiff’s desire to vote at an election 
coming off in November. This election has gone 
by, so that it is impossible to give specific relief with 
regard to that. But we are not prepared to dismiss 
the bill or the appeal on that ground, because to be 
enabled to cast a vote in that election is not, as in 
Mills v. Green (159 U. S. 651, 657), the whole object 
of the bill. It is not even the principal object of 
the relief sought by the plaintiff. The principal ob- 
ject of that is to obtain the permanent advantages 
of registration as of a date before 1903. 

The certificate of the Circuit judge raises the 
single question of the jurisdiction of the court. The 
piaintiff contends that this jurisdiction is given ex- 
pressly by Rev. Stat., sec. 629, cl. 16, coupled with 
Rev. Stat., sec. 1979, which provides that every per- 
son who, under color of a State “ statute, ordinance, 
regulation, custom or usage” “subjects, or causes 
to be subjected, any citizen of the United States, 
or other person within the jurisdiction thereof to 
the deprivation of any rights, privileges or immuni- 
ties secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit 
in equity or other proper proceeding for redress” 

We assume, as was assumed in Holt v. Indiana 
Manufacturing Co. (176 U. S. 68, 72), that section 
1979 has not been repealed, and that jurisdiction to 
enforce its provisions has not been taken away by 
any later act. But it is suggested that the Circuit 
Court was right in its ruling, that it had no juris- 
diction as a court of the United States, because the 
bill did not aver threatened damage to an amount 
exceeding $2,000. It is true that by the act of August 
13, 1888, chapter 866, section 1, 25 Stat., 433 434, the 
circuit courts are given cognizance of suits of a 
civil nature, at common law or in equity, arising 
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under the Constitution or laws of the United States, 
in which the matter in dispute exceeds the sum or 
value of $2,000. We have recognized, too, that the 
deprivation of a man’s political and social rights 
properly may be alleged to involve damage to that 
amount, capable of estimation in money (Wiley v. 
Sinkler, 179 U. S. 57; Swafford v. Templeton, 185 
U. S. 487). But, assuming that the allegation should 
have been made in a case like this, the objection to 
its omission was not raised in the Circuit Court, 
and as it could have been remedied by amendment, 
we think it unavailing. The certificate was made 
alio intuitu. There is no pecuniary limit on appeals 
to this court under section 5 of the act of 1891, chap- 
ter 517 (26 Stat., 826, 828, The Paquete Habana, 
175 U. S. 677, 683), and we do not feel called upon 
to send the case back to the Circuit Court in order 
that it might permit the amendment. In Mills v. 
Green (159 U. S. 651; S. C., 69 Fed. Rep., 852), no 
notice was taken of the absence of an allegation of 
value in a case like this. 

We assume further, for the purposes of decision, 
that section 1979 extends to a deprivation of rights 
under color of a State Constitution, although it might 
be argued with some force that the enumeration of 
“statute, ordinance, regulation, custom or usage,” 
purposely is confined to inferior sources of law. On 
these assumptions we are not prepared to say that 
an action at law could not be maintained on the facts 
alleged in the bill. Therefore we are not prepared 
to say that the decree should be affirmed on the 
ground that the subject-matter is wholly beyond the 
jurisdiction of the Circuit Court (Smith v. McKay, 
161 U. S. 355, 358, 359). 

Although the certificate relates only to the juris- 
diction of that court as a court of the United States, 
yet, as the ground of the bill is that the Constitution 
of Alabama is in contravention of the Constitution 
of the United States, the appeal opens the whole 
case under the act of 1891, chapter 517, section 5 
(26 Stat., 827). The plaintiff had the right to ap- 
peal directly to this court. The certificate was un- 
necessary to found the jurisdiction of this court, and 
could not narrow it. As the case properly is here 
we proceed to consider the substance of the com- 
plaint. 

It seems to us impossible to grant the equitable 
relief which is asked. It will be observed in the 
first place that the language of section 1979 does not 
extend the sphere of equitable jurisdiction in respect 
to what shall be held an appropriate subject-matter 
for that kind of relief. The words are “shall be 
liable to the party injured in an action at law, suit 
in equity or other proper proceeding for redress.” 
They allow a suit in equity only when that is the 
proper proceeding for redress, and they refer to 
existing standards to determine what is a proper 
proceeding. The traditional limits of proceedings 
ir. equity have not embraced a remedy for political 
wrongs (Green v. Mills, 69 Fed. Rep. 852). But we 
cannot forget that we are dealing with a new and 
extraordinary situation, and we are unwilling to 








stop short of the final considerations which seem 
te us to dispose of the case. 

The difficulties which we cannot overcome are 
two, and the first is this: The plaintiff alleges that 
the whole registration scheme of the Alabama Con- 
stitution is a fraud upon the Constitution of the 
United States, and asks us to declare it void. But 
of course he could not maintain a bill for a mere 
declaration in the air. He does not try to do so, 
but asks to be registered as a party qualified under 
the void instrument. If, then, we accept the conclu- 
sion which it is the chief purpose of the bill to main- 
tain, how can we make the court a party to the 
unlawful scheme by accepting it and adding another 
voter to its fraudulent lists? If a white man came 
here on the same general allegations, admitting his 
sympathy with the plan, but alleging some special 
prejudice that had kept him off the list, we hardly 
should think it necessary to meet him with a rea- 
soned answer. But the relief cannot be varied be- 
cause we think that in the future the particular 
plaintiff is likely to try to overthrow the scheme. 
If we accept the plaintiff’s allegations for the pur- 
poses of his case, he cannot complain. We must 
accept or reject them. It is impossible simply to 
shut our eyes, put the plaintiff on the lists, be they 
honest or fraudulent, and leave the determination 
of the fundamental question for the future. If we 
have an opinion that the bill is right on its face, 
or if we are undecided, we are not at liberty to 
assume it to be wrong for the purposes of decision. 
It seems to us that unless we are prepared to say 
that it is wrong, that all its principal allegations are 
immaterial and that the registration plan of the Ala- 
bama Constitution is valid, we cannot order the 
plaintiff’s name to be registered. It is not an answer 
to say that if all the blacks who are qualified accord- 
ing to the letter of the instrument were registered. 
the fraud would be cured. In the first place, there 
is no probability that any way now is open by which 
more than a few could be registered, but if all could 
be the difficulty would not be overcome. If the sec- 
tions of the Constitution concerning registration 
were illegal in their inception, it would be a new doc- 
trine in constitutional law that the original invalidity 
could be cured by an administration which defeated 
their intent. We express no opinion as to the alleged 
fact of their unconstitutionality beyond saying that 
we are not willing to assume that they are valid, 
in the face of the allegations and main object of the 
bill, for the purpose of granting the relief which it 
was necessary to pray in order that that object 
should be secured. 

The other difficulty is of a different sort, and 
strikingly reinforces the argument that equity cannot 
undertake now, any more than it has in the past. to 
enforce political rights, and also the suggestion that 
State Constitutions were not left unmentioned in 
section 1979 by accident. In determining whether a 


court of equity can take jurisdiction, one of the 
first questions is what it can do to enforce any order 
This is alleged to be a conspiracy 


that it may make. 
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of a State, although the State is not and could not | 
be made a party to the bill (Hans v. Louisiana, 134 | 
U. S. 1). The Circuit’ Court has no constitutional 
power to control its action by any direct means. 
And if we leave the State out of consideration, the 
court has as little practical power to deal with the | 
people of the State in a body. The bill imports that 
the great mass of the white population intends to 
keep the blacks from voting. To meet such an in- 
tent something more than ordering the plaintiff's 
name to be inscribed upon the lists of 1902 will be 
needed. If the conspiracy and the intent exist, a 
name on a piece of paper will not defeat them. 
Unless we are prepared to supervise the voting in 
that State by officers of the court, it seems to us 
that all that the plaintiff could get from equity 
would be an empty form. Apart from damages to 
the individual, relief from a great political wrong, 
if done, as alleged, by the people of a State and the 
State itself, must be given by them or by the legis- 
lative and political department of the government 
of the United States. 

Decree affirmed. 

Justices HarLaAN, Brewer and Brown dissented. 


a on 
“THE MAN WITH THE HOE.” 





Divinely blessed with patience and content, 

He leans upon his hoe and renders thanks — 
Thanks for the boon of nature’s melody, 

While contemplation soars on heavenly wings — 


And harbors in his heart a tortuous sting. 
Aias, the man whom Progress doth deplore 

And men and angels spurn forevermore. 

JoHN FREEMAN BAKER. 


The above poem was written after seeing Millet’s 
celebrated painting —‘“ The Man with the Hoe.” 
While the painting has been generally admired from 
at: artistic standpoint — having withstood the tests as 
2 piece of color and technique — it was not intended 
to represent the farmhand as such, but he took the 
subject as he happened to see it, one that then suited 
his mood and served his purpose of expression. 

In contemplating this masterpiece of Millet, it im- 
pressed us as imparting a moral lesson which in the 
poem we have endeavored to portray. 


a 
THE LAW OF IMPEACHMENT. 


The author of the “Impeachment and Trial of 
Andrew Johnson” (Macmillans) —a work reviewed 
in this journal last month—in comparing the re- 
perts of the majority and minority of the judiciary 
committee of the house of representatives concerning 
the law of impeachment, made in the fall of 1867, 
when the first effort to call the president to the bar 
of the senate proved unsuccessful, while admitting 
that the “leading proposition of law” of the minor- 
ity, viz., “that no offense except the two specified 
in the Constitution itself was impeachable unless at 








He is a lord, this true man with the hoe, 

All hopeful as he turns the fruitful globe — 

A bounteous harvest will his labor yield. 
Imbued with Truth, holding Progression’s plow. 
He turns the furrow that doth turn the world. 
Honor to all who live by honest toil, 

And bliss etern to him who tills the soil. 


As labor is ordained the lot of all, 

Not he who hath, but who hath not the hoe, 
Deserves commisseration of mankind. 

"Tis pitiful, when man with willing hands, 

Skilled in his art, or trade, whate’er it may be, 
With generous heart and brain seeks honest work 
And cannot find it over this broad land: 

This is the man who merits the esteem — 

Whose anguish'd cry ascends from earth to heaven, 
And must command the Nation’s filial care; 

For those who would should find on Labor’s plane 
Work, and for it a just requital gain. 


Alas, the pamper’d man who disdains work! 
Who, void of independence of the soul, 
Bewails his lot yet shrinks from many toil. 
O false, O artificial man! who dull’d 

The native spark of manhood in your brain? 
© loving father, mother, can it be 

That you in him such vanity instill’d? 

A worthless, weakly parasite, he drifts 

From pangs of pride to abject nothingness, 


the same time indictable * * * under some exist- 
ing statute of the United States””—a doctrine main- 
tained by Judge Curtis on the trial— “is too nar- 


row,” nevertheless expresses the opinion that “the 
leading proposition of law” of the majority viz., 
“making offenses impeachable that are not indict- 
able at all, either by common law or by statute, 1s a 
world too wide,” and cites “as decisive of the con- 
troversy, Madison’s history of the passage of the 
clause treason, bribery and other high crimes and 
misdemeanors” through the constitutional conven- 
tion as follows: “The original proposition sub- 
mitted was to make the president removable on 
impeachment and conviction ‘for mal or corrupt con- 
duct,’ or ‘ for malpractice or neglect of duty.’ After- 
wards, the clause was modified so as to read ‘for 
treason, bribery, or corruption,’ and finally confined 
to ‘treason and bribery’ alone. When, after being 
so amended, it was taken up once more for con- 
sideration, Colonel Mason moved to add ‘ maladmin- 
istration.’ Madison objecting that so vague a term 
would be equivalent to a tenure during the pleasute 
of the senate, Mason withdrew the word and sub- 
stituted ‘ other high crimes and misdemeanors against 
the State,’ which was agreed to, and on the general 
revision the last three words were deleted as 
superfluous” (p. 297). From which account, the 
author concludes that “the phrase ‘ other high crimes 
and misdemeanors,’ used in the Constitution, must 
be held to mean only such malfeasance in office as 
constituted at common law a high crime or a high 
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misdemeanor of a kindred grade, respectively, with 
treason or bribery.” (Id.) 

This conclusion, a writer in “Law Notes,” in a 
favorable review of the book, last month, contro 
verts; holding from precedent and authority that the 
phrase in question “includes not only crimes for 
which an indictment may be brought, but grave polit- 
ical offenses, corruption, maladministration, or 
neglect of duty involving moral turpitude, arbitrary 
and oppressive conduct, and even gross improprie- 
ties.” 

The writer does not notice Madison’s history of 
the phrase as given by Mr. De Witt, which, it seems 
to us, without some explanation, explicitly eliminates 
from consideration such vague offenses as “ corrup- 
tion,” “maladministration’” and “neglect of duty.” 
Then, too, the specific precedents adduced by the 
reviewer —the only two cases in the United States 
which resulted in conviction—do not sustain his 
contention. In neither was there an appearance by 
the defendant. In the case of Pickering, the defend- 
ant, in a preliminary proceeding before the senate, 
was proved to have been insane for two years, and 
on that account the senate refused to allow the vote 
to be taken in the usual form, but only as to whether 
the defendant was “guilty as charged.” Out of 
thirty-four senators only twenty-six voted, and the 
defendant was convicted by nineteen to seven. Says 
Henry Adams, in his ‘ History of the United States,’ 
vol. II, page 158: “So confused, contradictory and 
irregular were these proceedings that Pickering’s 
trial was never considered a sound precedent. That 
an insane man could be guilty of crime and could be 
punished on ex parte evidence, without a hearing, 
with not even an attorney to act in his behalf, seemed 
such a perversion of justice that the precedent fell 
dead on the spot.” 

In the other case—that of Judge Humphries — 
the defendant was charged with treason, and with 
conspiracy made a felony by act of congress; he put 
in no defense and was unanimously convicted. 
over, each of these cases, as well as every case of 
impeachment in the United States from Blount’s, 
who was a senator and as such not a civil officer of 
the United States, down to Andrew Johnson’s, were 
cases of judges, who, by an express provision of the 





More- | 


Constitution and also by the terms of their commis- | 
sion, held their office during good behavior; and, on | 


the threshold of the proceedings the senate was con- 
fronted with the puzzling suggestion that, as any 


instance of misbehavior forfeited the office of the | 


accused, there must be some tribunal where such 
forfeiture could be ascertained and declared. 

As to the proposition that the phrase ir question 
must be taken in what the reviewer calls “its 
broader parliamentary sense” and “ interpreted in the 
light of parliamentary usage in England,” nothing 
could have been more abhorrent to the framers of 
the Constitution, who possessed a wholesome re- 
membrance of bills of attainder. On the other hand, 
the argument that because of the decisions of the 
Supreme Court that there are no common law crimes 








against the United States, therefore, the high crimes 
and misdemeanors for which civil officers are im- 
peachable must necessarily be offenses against some 
federal statute, it is enough to repeat the answer of 
the author of the book: “At the time the words in 
question were used, the United States statute maker 
not having yet come into being, there was no United 
States statute against treason or bribery and none, of 
course defining any other crime or misdemeanor. 
Nevertheless, the framers of the Constitution pre- 
supposed treason to be a high crime, and bribery, if 
not originally a high crime, a high misdemeanor ; and 
they did so because of their familiarity with the 
common law and the statutes of the several States, 
So, also, when they used the phrase “high crimes 
and misdemeanors,” it was not with any prophetic 
vision of what might be made high crimes and mis- 
demeanors by some federal statute to come, but with 
the knowledge of what at that very moment were 
high crimes and misdemeanors by reason of the com- 
mon law and the statutes of the several States,” 
(Pages 295-6.) 

President Johnson was the first elective officer of 
the United States that was ever impeached; and in 
his case the house of representatives, after refusing 
to impeach him on a general charge of maladminis- 
tration, confined the charges on which it eventually 
arraigned him before the senate to specific violations 
cf acts of congress, except in the case of one or two 
articles that were never voted on. The most that 
can be said concerning this great constitutional ques- 
tion is that it has never been authoritatively settled. 


As to the writers on constitutional law mentioned . 


by the reviewers, we have not seen any opinion on 
the subject by Cooley; Curtis was cited by the 
managers on the trial of President Johnson, but was 
met by a greater Curtis; and Lawrence was a mem- 
ber of the impeaching body and retained for the 
prosecution. 

———__¢—_——_ 


RIGHT TO KEEP OUT OF THE 
GALLERY.” 


“ ROGUES’ 





In Judge Leventritt’s well-considered opinion in 
Owen v. Partridge, Police Commissioner (April, 
1903, 82 N. Y. Supp. 248), a eogent doubt is ex- 
pressed as to the right to place and retain in a 
“ rogues’ gallery ” the photograph of aperson against 
whom nothing more than a suspicion of criminality 
exists. On this point the learned judge remarks: 

“Where the person photographed is not a habitual 
criminal, or has never been convicted of crime so 
that preventive measures might be justified, or where 
the suspicion, directed to a particular case, has not 
sufficient legal basis in fact to warrant some criminal 
proceeding, the definiton of a ‘suspicious person’ 
becomes vague and shadowy, varying with the cir- 
cumstances of each case, and measures like those 
under consideration may approach dangerously near 
an arbitrary interference with personal rights. In 


this case the arrest has nothing but suspicion to 
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support it, and, were it necessary to inquire into the 
foundation of the suspicion, it would, on the facts 
disclosed, be found to rest on hearsay merely. The 
sworn statement of several detectives that the plaint- 
iff was known to them for years as a common cheat 
end gambler, and as an associate of criminals and 
disreputable persons, without the disclosure of any 
fact showing the source of such knowledge, can 
hardly be deemed sufficient.” 

In our view, the present case emphasizes the un- 
wisdom and injustice of the decision of the Court 
of Appeals in Roberson v. Rochester Folding Box 
Co. (171 N. Y. 538) and Marlin Firearms Co. v. 
Shields (171 N. Y. 384). The relator was arrested 
in the city of New York on suspicion of having 
committed a crime and his photograph and Bertillon 
measurements were taken by the police department. 
Although he was afterwards discharged and nothing 
was adduced against him but suspicion springing 
from the character of his associates, Judge Leven- 
tritt denies a mandatory injunction to destroy or sur- 
render the negative and all copies and the record of 
the measurements, on the ground that the wrong 
suffered by the relator was nothing more than an 
invasion of privacy, or was a libel. It has now been 
finally settled by the court of last resort that there 
is no remedy for a mere offense against privacy and 
that an injunction will not lie to restrain a libel, even 
though it be a continuing one. Whatever may be 
the actual character of the relator in the present case, 
we certainly believe that a summary remedy by in- 
junction should exist for the benefit of innocent 
persons whose portraits are placed in a “ rogues’ 
gallery.” If the two decisions of the court of last 
resort above referred to had accepted the modifica- 
tions of the doctrine of injunction which the Appel- 
late Division had suggested, it is not at all improb- 
able that the right to a mandatory injunction in such 
a case as Owen v. Partridge —at least after a trial 
on the merits— would be recognized. The remedy 
at law is inadequate and it will be impossible to do 
justice in the great variety of cases of this general 
nature arising by particular statutory provisions.— 
N. Y. Law Journal. 

—_~>—_—_ 

§. P.C. A. Ex Rel CERTAIN CATS vs. ESTATE 

OF ROE—OR THE LAW’S DELAY. 


By Henry W. Jessup. 


Jane Catharine Roe of Bucyrus, Ohio, 

Possessed three fat felines, Tom, Tabby and Scio, 
And mindful of death, and desirous to plan 

For their comfort and sustenance after her span 
Of life should have ended, she drew up her will, 
Replete with provisions evincing the skill 

Of her lawyer — then died before paying his bill. 


The will went to probate in due solemn form, 
The cats went to S. P. C. A—their hearts warm 
With grateful remembrance of the decedent’s love, 


The legacy read, “ Six hundred a year 

To keep my dear kitties from famine or fear, 
Tom, Tabby and Scio, if either be dead, 
Then to the survivor, for liver and bread.” 


When Catharine died there were three lives in being, 
And issue in sight — if one were far-seeing. 

The executor’s counsel, thereto duly retained, 
Advised against paying. The trustee complained 
And issue was joined. But meantime the poor cats 
Deprived of their income, became thin as slats, 
Excepting poor Tabby. The trustee rejected 
Their appeals for maintenance; the cats 
neglected. 


were 


The cause reached for trial, the court pondered long, 
The briefs handed up were learned and strong. 
Suspension of alienation was urged — 

That the legacy being invalid be merged. 

A decision was pending (which way none can say) 
When news came to hand, “All three cats passed 
away.” 


Though Tabby left issue, unnamed in the will — 
On this sad contingency, silent and still — 

No issued was joined on this point interesting 
For the trustee refused to be further investing 
Its funds in a lawyer’s expenses and fee; 

When the law of the case was so much at sea. 
And so the poor kittens, as heirs of dear Tabby 
Are hungry, neglected, despairing and shabby. 


P. S— The attention of the Charity Organization 
Bureau is called to this sad instance of suffering as 
the result of the law’s uncertainties and delays. 


—_—4—— 
Botes of Cases. 


Husband’s Right to Wife’s Society—In Edward 
Jones against Laura E. Jones, the action was by a 
husband against a wife to set aside deeds made by 
him to:her. Mr. Jones bases his right to relief on 
the ground that he gave the instruments to Mrs. 
jones on her promise, while they- were living apart. 
to return and live with him the rest of his life. She 
did not do so and never intended to, so he alleged. 
justice Spencer of the Fulton county Special Term 
of the Supreme Court, in overruling a demurrer and 
holding that the complaint states a good cause of 
action, says: “The defendant has attempted by this 
transaction to make merchandise of her marital rela- 
tions. According to the fundamental principles of 
that relation, it is the right of the husband to fix, 
and his duty to maintain, the matrimonial domicile ; 
and it is the right of the wife to be supported by her 
husband therein, and her duty to give to her husband 
the benefit of her society, and to render such service 
in the care of the home as shall be in keeping with 
their station in life; and any agreement which at- 
tempts to alter these rights and duties, or to rest 
them upon any other foundation, is illegal and void. 
The encouragement of marriage has always been a 
matter of deep public corcern, and it has come to 





For feelings like this e’en a feline may move. 


be the universal rule that all contracts in restraint 
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thereof, or for the procurement or facilitating of 
divorce, are against public policy. An exception. 
however, exists where the parties have separated, 
and the husband has made provision by deed for the 
separate support of the wife. In those cases con- 
tracts to convcy property have been upheld where 
the same were fair and equitable. But I do not think 
the conveyances here are within that exception. 
‘They were not made for the wife’s support, and the 
only consideration therefor is the agreement on the 
part of the wife to cohabit with the husband-—a 
duty which she assumed by virtue of her marriage. 
The law will not uphold, ncr the courts tolerate, 
such agreements.” 


Pedestrians — Proper Use of Street—A boy named 
Kessler and several other boys had been playing in 
a vacant lot. After they had finished their game, 
and had left the !ot for home, the boys seated 
themselves on some boards in the street, about one 
foot distant from a lumber pile, “to get cooled off.” 
Shortly thereafter the board pile fell, and quite 
seriously injured young Kessler. In a suit by him 
against the owner of the lumber pile it was con- 
tended on the defendant’s behalf that the boy was a 
lounger, and was, therefore, not making a legitimate 
use of the street at the time he was injured. It was 
held by the Supreme Court of Pennsylvania that a 
pedestrian has a right to stop on a street for a 
reasonable time, when required by illness or fatigue, 
if such act does not inconvenience other persons in 
the use of the street. The lumber, the court found, 
fell without fault on the part of the boy, and the 
defendant was liable. If it was a fact that the boys 
stopped merely to take a brief rest, it would, indeed, 
the court said, “be a very harsh and rigid rule of 
Jaw that would declare that the boy was not, under 
the circumstances, entitled to the rights and protec- 
tion accorded a traveler on the streets. But such a 
rule is not supported by reason, and, therefore, 
should not exist. The use of a highway, it is true, 
is for passage, but that dces not prevent the pedes- 
trian from making such stops thereon ‘as business, 
necessity, accident, or the ordinary exigencies of 
travel may require.’ He may not use it as a play 
ground, or for any similar purpose, to the extent that 
it would deny the public the right of transit over it, 
but that does not deprive him of the right to stop 
on the line of the street for a reasonable time when 
illness or fatigue requires it, and his stopping does 
not interfere with or inconvenience other persons in 
the use of the street.” 

Sarena aaa 


Bew Books and Hew Editions. 


A Manual of Corporate Management. By Thomas 
Conyngton. New York: The Ronald Press. 
For sale by Lawyers’ Co-Operative Publishing Co., 
New York. 


The author’s purpose has been to furnish a com- 
pact, well arranged and reliable work on corporate 


management. With this in view he has collated the 








— 
————= 


| details of corporate procedure, stated them with 
| clearness, and added full index and cross-references 


so as to permit of ready and convenient reference. 
The limits of the work precluded any discussion of 
local statutes by which the principles of corporation 
law are modified and supplemented in the various 
States. New York and New Jersey were selected as 
best representing the modern development of corpo- 
ration law. The merit of the book is its compactness, 
no unnecessary space being used. A great deal of 
practical information has been given as to the duties 
and liabilities of officers and directors, the conduct 
ot corporate meetings, keeping of minutes, issue, 
transfer and retiring of stock, corpcrate books, func- 
tions of by-laws and generally the full-working de- 
tails of corporate management. Fully one-half of the 
volume of 330 pages is taken up with a collection of 
corporation forms including subscription lists, in- 
stallment certificates, charters, by-laws, minutes, 
motions, resolutions, calls, waivers, notices, proxies, 
resignations, contracts, powers of attorney, etc. Over 
15¢ practical corporate forms as given. 


The Lions of the Lord. By Harry Leon Wilson. 
Boston: The Lothrop Company, 1903. 


Mr. Wilson, who, in “The Spenders,” produced 
one of the most popular novels of the past year, has 
performed the difficult feat of duplicating his first 
success. It is a thrilling tale of the Mormon settle- 
ment of Salt Lake City. In the character of Joel 
Rae, the author has drawn a pathetic figure of a 
religious mystic, who comes by hard experience to 
see that the Mormon teachings are dire in their 
significance, especially upon women. His love for 
his adopted daughter and the child’s growth into fair 
young womanhood, when she is won by a cowboy, 
are admirably depicted. Such dramatic scenes as 
that of the famous Mountain Meadows Massacre 
are told with great power. For the first time in a 
novel is the tragic-comedy of the Mormon develop- 
ment adequately set forth. The book is at once a 
moving piece of fiction and a tremendous arraign- 
ment of one of the plague spots of our western 
civilization. If “ The Spenders” did not stamp Mr. 
Wilson as one of the strongest of the younger writ- 
ers of fiction in the country, “The Lions of The 
Lord” certainly will. It is a rugged piece of work, 
easily the best yet produced which deals with Mor- 
monism, and puts the author on a far higher plane 
than his earlier book could have done. “ The Lions 
of the Lord” is certain to have a very wide reading. 


The House on The Hudson. By Frances Powell. 
New York: Chas. Scribner’s Sons, 1903. 

For a first book, “ The House on The Hudson” is 
a remarkable production. It relates, in the first per- 
son, what purports to be the life story of a woman 
who was born in Athens, Greece, of American par- 
ents, and whose mother; while she was yet in her 
teens, died, leaving her no heritage save a beautiful 
face and a cold, proud, unemotional nature. Sud- 


denly plunged from affluence to absolute poverty, 
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through the reckless gambling of her father, she 
comes to America and becomes a companion for an 
aged female invalid who occupies a beautifully situ- 


ated and sumptuously furnished house on the 
Hudson, not far from New York, This was 
certainly a remarkable household, consisting 


only (aside from the servants) of the mentally 
unbalanced invalid and her manly, handsome 
son Philip, a rich New York stock broker and 
high-toned sporting man, with piles of money but a 
questionable pedigree. Queer things go on at “ The 
House on The Hudson.” The aged invalid, though 
very crochetty, forms a singular attachment for 
Athena (that is the beautiful heroine’s name), and 
aids her son Philip’s suit for the latter’s hand in 
every way possible. Just how it turns out must be 
left for the reader to find out. The story is told 
with rare power and charm, the style is wonderfully 
clever, and the dialogue brilliant in the extreme. 
At times the narrative becomes decidedly “ creepy,” 
and it is always fascinating. The writer, at a bound, 
as it were, has taken a place in the foremost ranks 
of American novelists. 


Gordon Keith. By Thomas Nelson Page. 
York: Charles Scribner’s Sons, 1903. 


New 


Mr. Page’s new novel is the first long story he 
has produced since “Red Rock,” some few years 
since. It forms a volums of over 500 pages, and 
unlike other stories by Mr. Page, the scene is not 
laid entirely in the south, shifting frequently to New 
York city, of which the hero, although a southerner, 
is a resident. The heroine is a New York girl. The 
time of action begins shortly after the civil war and 
extends almost into the present decade. From the 
very first page the story takes a firm grip on the read- 
er’s imagination and holds it to the end. Life is 
never dull in its pages. There is a wealth of inci- 
dent, a world of action, an original plot, a broad, 
human interest, a deep study of character and a keen 
analysis of motives. The many coincidences may 
stagger probability, but it is all very interesting — 
at times quite engrossing. “Gordon Keith” is 
worthy to rank with “ Red Rock,” and that is suffi- 
ciently high praise in itself. 


Anne Carmel. By Gwendolen Overton. New York: 
The Macmillan Company, 1903. 


The author of “The Heritage of Unrest,” one of 
the most talked about and highly praised novels of 
a year or two ago, has given us, in “ Anne Carmel” 
another intense work of fiction, somewhat sombre, 
it is true, but nevertheless singularly attractive, 
sympathetic and poetic. The scene is laid in the 
Canadian northwest, amid the simple peasant folx. 
Hartnett, the sport-loving Englishman with whom 
Anne falls in love, was unworthy of her, too fond 


the earnest remonstrances of his curé brother. But 
another woman appeared on the scene who brought 
discord into the curé’s life, and to save him Anne 
renounced the love that was her whole life and sent 
lartnett back to England and his wife. The prin- 
cipal characters are strongly drawn. The pictures 
are rather sombre, but they are drawn with the con- 
summate skill of the true artist. 


That Printer of Udell’s. By Harold Bell Wright. 
Chicago: The Book Supply Company, 1903. 

A strong, fascinating human story, fit to rank with 
the best work of Rev. Charles M. Sheldon and 
“Ralph Connor.” While hardly possessing the liter- 
ary charm and finish of the latter, the Rev. Harold 
Bell Wright knows how to tell his story so as to 
retain the grip of the reader’s attention to the very 
last. The motive is the arraignment of the church 
for not doing its duty, and it is fearless in its de- 
nunciation of the hypocritical, false Christianity 
found in many churches. The characters are strongly 
drawn, humor and pathos deftly mixed, and there is 
besides a beautiful love story running through the 
book. 

Richard Falkner, born into this world surrounded 
by the lawlessness of moonshiners, with a debased 
and drunken father, but a mother whose soul is love 
and purity itself, is a self-made man in the truest 
sense. Left homeless and friendless at a tender age 
by the death of his mother, he sees the seamy side 
of life before reaching early manhood. But the 
noble traits and strong character of his mother pre- 
dominate in his nature over that of the baser things 
in life inherited from his father. Influenced by com- 
panionships and the love for a pure, sweet girl who 
comes into his life at the right time, he wins for 
himself the esteem and confidence of the entire com- 
munity in which he lives, and finally honors that 
compensate him for the years of hardship while true 
to his convictions. The author is a Kansas man 
with a practical knowledge of varied life, and one 
can easily imagine that much of his story might be 
something besides fiction. 


The Siege of Youth. By Frances Charles. Boston: 
Little, Brown & Company, 1903. 

This is the second venture of Frances Charles, the 
young California novelist whose maiden effort, “In 
the Country God Forgot,” was one of the notable 
successes of last season, winning warmer praise 
from the cities than is often accorded to a new 
writer. Unlike the earlier work, “The Siege of 
Youth” is not a characteristic study of western life, 
although its scene is laid in San Francisco, but of 
that Bohemia which is the same in essentials the 
world over. It deals with two problems, Art vs. 
Marriage, in the first half, and Loyalty vs. Love, in 








of the flesh-pots of Egypt to sacrifice a comfortable 
home and risk a rich uncle’s wrath by marrying her, 
like a man. He returned to England and married 
another. Coming back to Anne, he persuaded her 
to go away with him in spite of everything — even 


'the second, three heroes, three heroines, and a “ real 
| arithmetical progression” of romances. It contairis 
| much of the writer’s terse, epigrammatic, incisive 
| style, a great deal of cynicism and some real pathos. 


Aside from its over-complexity, the book is in many 
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respects admirable. It is certainly out of the com- 
mon, in a class by itself, and is sure to be enjoyed 
by cultured and discriminating readers. 


Round Anvil Rock. By Nancy Huston Banks. 
York: The Macmillan Co., 1903. 
Albany by A. H. Clapp. 

This is a fine romance of southern Kentucky in 
the pioneer days, when the Wilderness Road was 
full of lurking perils. The main interest centers in 
the life of a young girl whose parents were mas- 
sacred by robbers, and who is educated, watched 
over and pampered by a man who, although no legal 
proofs could be brought against him, was popularly 
believed to have been the leader of an organized 
tand of outlaws. The author of “ Oldfield” has in 
this, her latest work, produced a piece of fiction 
which, with its strong plot, many dramatic situations 
and vivid description, is certan to’ enhance her 
already enviable reputation both in England and in 
this country. 


New 
For sale in 


The Log of a Cowboy. By Andy Adams. 
Houghton, Mifflin & Co., 1903. 

One of the very best books on a phase of the great 
West that is rapidly passing is “ The Log of a Cow- 
boy.” The author is a native of Indiana. As a youth 
he went to Texas, where for more than ten years he 
worked on cattle ranches. He rose from a common 
hand to the position of foreman on the old western 
trail, winning popularity among men whose fealty is 
not easily gained. In 1888 he gave up cattle life 
and turned to mining, being located at Colorado 
Springs. When he realized that the life of the old 
days was gone forever he began to put some of his 
actual experiences on paper. The result is a book 
of fascinating interest, written in a style which for 
directness, purity and strength, would be difficult 
to excel. 


Boston : 


Cliveden. By Kenyon West. Boston: 
Publishing Company, 1903. 

A novel emphatically worth while. Although it 
cannot be said that the plot is in any way original, 
the story is told with rare skill and charm. In re- 
spect of local color and literary skill, it has hardly 
been surpassed by any of the romances of the Revo- 
lution of 1776. In the flood of historical novels 
“Cliveden” is worthy of a better fate than to be 
overwhelmed and forgotten. 


Lothrop 


The Big Game Fishes of the United States. 
Charles F. Holder. 
Company, 1903. 

A book that is certain to delight every lover of 
angling for the great oceanic game fishes — tarpon, 
tuna, black sea bass and others. What tiger and 
lion hunting is to the sportsman with gun, the. taking 
of these ocean giants is to the sea-angler, who not 
infrequently takes his life in his hands, playing the 
great game in the open sea from one to fourteen 
hours. Mr. Holder speaks from practical experi- 


By 
New York: The Macmillan 








ence and actual knowledge. For size, the California 
black bass exceed the tunas, the record fish shown 
weighing 419 pounds; this was caught by Harrisop 
T. Kendall, of Pasadena, and landed with rod and 
reel. Enormous and powerful as the black bass is, 
often swamping the fisherman’s boat, Mr. Holder 
does not consider it equal as a game fish to the tuna 
or tarpon, being much their inferior in agility. And 
perhaps of all the fish discussed in this volume the 
Florida tarpon is the most marvelous. One shown 
weighed 213 pounds. Its weight sometimes reaches 
400 pounds. Mr. Holder himself caught a tuna on 
the California coast weighting 183 pounds, which 
towed his boat ten miles before he gave up. Another 
lighter fish towed a boat twenty miles and then had 
to be hauled in by hand and killed. The book is 
copiously and beautifully illustrated by Chas. F. W. 
Mielatz and others. 


Trapper “Jim.” By Edwyn Sandys. New York: 
The Macmillan Company, 1903. 

Edwyn Sandys not only knows a lot about game, 
its haunts, habits and peculiarities, but possesses 
the rarer gift of ability to impart the knowledge in 
a most fascinating way. In “Trapper ‘Jim,’ ” his 
latest book, the author of “Upland Game Birds” 
tells the bright, manly American boy who is enough 
of a little savage to love the deep woods how to 
get the most enjoyment out of a camping-out. On 
the subjects of hunting, fishing, boxing, camping, 
swimming, taxidermy, etc. he writes from full 
knowledge. Not all boys get close to nature’s heart, 
but to those who cannot, equally with those who 
can, this entertaining, wholesome book will prove 
a rare delight. The story of Trapper “Jim” and 
the many practical things taught him by his fun- 
loving cousin is one which no parent need hesitate 
to put into the hands of his son. It is bright, whole- 
some and packed with useful hints on woodcraft 
and kindred subjects. 


——¢——___ 


Literary Hotes. 





Mark Twain being by very much the most genial 
and companionable of American men of letters, so 
far as the American public is concerned, the news 
that he has purchased and intends to occupy indefi- 
nitely a villa in the environs of Florence will bring 
deep regret to everybody, and no less the cause of 
his removal, which is the ill health of Mrs. Clemens. 


“The Four Feathers,” by A. E. W. Mason, and 
Mr. Wister’s “ Philosophy Four ” have been reported 
by the New York booksellers during the recent weeks 
as among the volumes most in demand. If fours are 
so much in favor, perhaps the same good fortune 
will attend “Mrs. Pendleton’s Four-in-Hand,” by 
Gertrude Atherton — which, by the way, will be the 
fourth volume to appear in the Macmillan series of 
Little Novels by Favorite Authors. The publishers 


have just brought out a new edition of Mr. Mason’s 
very popular early novel, “ Miranda of the Balcony,” 
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which many people like better even than “ The Four 
Feathers,” because the romance is more constantly 
present, though the plot may be less strikingly 
original.” “The Four Feathers,” by the way, is 
still one of the best selling of all the books pub- 
lished last autumn. 


The most eminent citizens of the United States 
of negro blood will address the country in a book, 
to be published in September by James Pott and 
Company, entitled “The Negro Problem.” The 
race question will be discussed by Booker T. Wash- 
ington, Prof. W. E. Burghardt Dubois, Charles W. 
Chesnutt, Paul Lawrence Dunbar, T. Thomas For- 
tune, Wilford H. Smith and H. T. Keating. 


Mr. H. L. Wilson’s striking novel, “ The Spend- 
ers,” published by the Lothrop Publishing Company, 
of Boston, and now in its fifty-fourth thousand, has 
been dramatized by Edward Rose for Mr. William 
H. Crane, who will open with the play at the Savoy 
theatre, New York, next September. 


Miss Gwendolen Overton, whose latest novel, 
“Anne Carmel,” has just been brought out by the 
Macmillan Company, is by birth an army girl. She 
has lived in nearly all the army posts of Arizona 
and New Mexico, wherever her father, Capt. Gilbert 
Overton, happened to be stationed. For several 
years, however, her home has been Los Angeles, Cal. 
Her earlier novel, “ The Heritage of Unrest,” pub- 
lished in 1900, was a story of the southwest. “ Anne 
Carmel” is a tale of life in a Canadian village. 


Some time during the autumn the Macmillan 
Company will publish Sir Gilbert Parker’s “ Quebec: 
The Place and the People.” Sir Gilbert has had 
this work in preparation for many years; indeed, it 
has been announced before, but it is now so far 
advanced that it may be definitely promised for the 
autumn. 


George Bird Grinnell, Owen Wister and Caspar 
Whitney are writing the next volume in the Ameri- 
can Sportsman’s Library, which the Macmillan Com- 
pany will publish in the autumn under the title “ The 
Bison, Musk Ox, Sheep and Goat Family.” Mr. 
Grinnell is preparing the article on the “ Bison,” 
Owen Winter is writing the paper on the “Sheep 
and Goat Family,” and Mr. Whitney, the editor of 
the library, will contribute the article on the “ Musk 
Ox.” Mr. Whitney is probably the only white man 
who has followed the animal on snowshoes north 
from Canadian outposts into its inland haunts in 
the Arctic regions. The volume will be copiously 
illustrated by Rungius and others. 


One of the most interesting features of the large 
volume on “The Island of Formosa,” which the 
Macmillan Company are just publishing, is the fact 
that it shows the production of a Japanese press. 
It is printed in Yokohama, and has a frontispiece 
in color by a Japanese artist and colored reproduc- 


graphic illustrations. Mr. James Davidson, who has 
been for eight or nine years United States consul 
in Formosa, has spent most of his time in the study 
of the island, its people, resources, history and com- 
mercial prospects. His book is the only one on 
Formosa; it is said to be the only one that will be 
needed. It contains the first comprehensive map 
o1 Formosa ever issued in English. 


An announcement that comes with especial time- 
liness and interest, in view of the dreadful event 
in Servia which has just startled the civilized world, 
is a book of “ Famous Assassinations,” to be pub- 
lished shortly by A. C. McClurg & Co. The volume 
will give accounts of some thirty of the most signifi- 
cant political assassinations in the world’s history, 
beginning with the murder of Philip of Macedon 
in 336 B. C., and ending with the slaying of our 
own president in 1901. 


Those who remember Mr. Samuel T. Clover’s 
earlier story, “ Paul Traver’s Adventures,” will be 
glad to hear of the publication of a second book 
by the same author, “On Special Assignment,” a 
graphic newspaper story, in which the hero of the 
former book appears in many western adventures. 
Both juveniles are published by the Lothrop Pub- 
lishing Company, of Boston. 


“Mr. Keegan’s Elopement” appeared simultane- 
ously in three countries. The very large American 
edition was nearly exhausted before publication, and 
the amusing little tale promises to be one of the 
popular summer books. The next issue in the Mac- 
millan series of Little Novels by Favorite Authors 
will be Gertrude Atherton’s Mrs. “ Pendleton’s 
Four-in-Hand,” and this will be followed by a story 
from the pen of William Stearns Davis, “Saint of 
Dragon’s Dale.” It is said that the succeeding 
issue in the series will be the work of Miss Gwen- 
dolen Overton, the author of “ Anne Carmel,” and 
“The Heritage of Unrest.” 


Two years ago Lippincott’s Magazine published 
a complete novel called “The Lifting of a Finger,” 
which made a decided hit. The July number now 
contains another novel from the same pen, that of 
Ina Brevoort Roberts. Like its predecessor, “ The 
Pretenders,” is a tale of modern society treated with 
the same brightness and charm, yet showing a great 
advance in the handling of delicate situations and 
subtlties in plot. Mrs. Roberts surely has the gift 
for “ making love.” Those who are “in the game” 
say she does it just right. For a journey on cars 
or boat this story is an ideal pastime. All the short 
stories in the July Lippincott’s are suited to the 
“good old summer time” when one is not ashamed 
to confess he wants something not solid but enter- 
taining. 


Julia Ward Howe, who has just written an intro- 
duction for a volume of “Margaret Fuller’s Love 
Letters,” celebrated her eighty-fourth birthday on 





tions of Chinese posters, as well as numerous photo- 


May twenty-seventh at her home in Boston. All her 
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children, several of her grandchildren and her first 
great-grandchild were present. The great-grand- 
child is only two months old. Mrs. Howe had never 
seen the child, whose name is Julia Ward Howe Hall. 
On her birthday Mrs. Howe went out for a drive, 
and on returning home had the delightful surprise 
of finding her little namesake in the house. Mrs. 
Howe is now president of the Authors’ Club of Bos- 
ton, and is active in many ways, being especially 
interested in young writers. 


The Rev. Cyrus Townsend Brady leaves in a few 
days for an extended trip to the Pacific coast, from 
which he will not return until the autumn. 


The Review of Reviews for July gives many 
interesting facts in connection with the Obrenovitch 
dynasty in Servia, which came to so shocking an 
end on June 11. The prospects of the new reign 
and other topics related to political conditions and 
transformations in southeastern Europe are editori- 
ally discussed in this number. 


Rudyard Kipling’s new volume of poetry will be 
entitled “The Five Nations,” which is sufficiently 
meaningless. Even if the five nations in England, 
America, France, Germany and Russia, there does 
not seem to be any particular point in the title. The 
book will contain twenty-five poems at least that 
have not appeared before, besides all of his best 
work that has been made known in the last seven 
years. The title has but little weight in selling a 
book by Mr. Kipling, or by any other author who 
has forced his way to public favor by the strength 
of his own individuality. 


Mrs. G. Vere Tyler, author of several novels and 
a regular contributor to the magazines, is at present 
absent from New York city and at work on two 
novels in Hardware, Va. 


Mrs. Carter H. Harrison, wife of the mayor of 
Chicago, is writing another book of fairy tales, along 
the line of her first book, “ Prince Silver Wings.” 
The new book will be out in the fall. 


“ People of the Whirlpool” is reported by the book- 
sellers in New York city among the books most in 
demand. The preceding volume by the same author, 
“The Garden of a Commuter’s Wife,” has been 
steadily in demand ever since its appearance, but 
the sales of “ People of the Whirlpool” in the first 
fortnight of its issue amounted to half those of the 
“The Garden of a Commuter’s Wife” since it ap- 
peared, which shows the hold the latter book took 
on its readers. It is amusing to note that one 
cecksure critic definitely and explicitly ascribes the 
book to the late “ J. P. Mowbray.” 


“The uprooting and transplanting of nations” is 
the phrase applied by Mr. Samuel E. Moffett in the 
July Review. of Reviews to the movement revealed 
by the Ellis Island immigration statistics of the past 
few months. It is truly a remarkable migration of 




















races that is described in Mr. Moffett’s article on 
“This Year’s High-Tide of Immigration.” The 
immigration bureau’s figures are analyzed by Mr, 
Moffett and made to disclose their real meaning, 
The photographs of racial types accompanying the 
article were taken in June especially for the Review 
of Reviews, and illustrate the very latest arrivals 
at the port of New York from southeastern Europe, 


There has been received at John Lane’s London 
cffice “ The Bodley Head,” in Vigo street, a mysteri- 
cus manuscript, packed in a red box. The appar- 
ently apathetic author has omitted to insert either 
title or name or address, with the result that Mr. 
Lane is reduced to the necessity of advertising for 
this unknown author through the medium of the 
press. If the writer of the manuscript (which, by 
the bye, is an historical novel of the seventeenth 
century period) will make bold to disclose his 
whereabouts to the anxious publisher he will hear 
something to his advantage. It would seem, after 
all, that the romance of publishing is not yet dead! 


Mr. James Lane Allen’s new story, “The Mettle 
of the Pasture,” will be published by The Macmillan 
Company on the eighth of July. There have been 
unaccountable delays in its appearance from several 
causes, but the publishers now announce that the 
book will positively appear on the day mentioned. 
The book will appear without pictorial illustrations. 


The North American Review for July possesses 
the qualities of timeliness, variety, authority, and 
commanding interest for which one confidently looks 
in all the issues of that periodical. Harold Cox 
criticises “Mr. Chamberlain’s Protection Scheme.” 
Discussing “ The Servian Tragedy,” Charles Johns- 
ton gives a summary of the history of the kingdom 
of Servia. O. P. Austin presents statistics showing 
the extraordinary place recently attained by “Ameri- 
can Manufactures in the World’s Markets.” Dr. 
Emil Reich offers “A New View of the War of 
American Independence.” J. N. Leger, Haytian 
minister to the United States, answering certain 
aspersions recently cast upon his fellow countrymen, 
tells “The Truth About Hayti.” Abraham Cahan 
endeavors to establish a connection between “ Jewish 
Massacres and the Revolutionary Movement in Rus- 
sia.” Raul Perez explains “The Panama Canal 
Question from a Colombian Standpoint.” George L. 
Kittredge, professor of English in Harvard Univers- 
ity, writes of “An American School.” Lucius F. C. 
Garvin, governor of Rhode Island, advocates the 
adoption of “ The Constitutional Initiative.” W. L. 
Penfield, solicitor to the state department, shows 
the advantages to international law which have re- 
sulted from “The Anglo-German Intervention in 
Venezuela.” Adam Scott introduces “Some Letters 
from Ruskin to a Young Lady.” Margaret Bisland 
contends that “The Curse of Eve” still follows 
woman when she possesses herself of the fruit of 
the tree of knowledge. Richard Arthur contributes 


a dramatic poem of great power and excellence, 
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entitled ““ Odysseus and Calypso,” and the number 
closes with the seventh part of Mr. Henry James’s 
novel, “ The Ambassadors.” 


Chauncey Thomas has written many good stories 
for McClure’s, but none better than the one in the 
current number, “ Ruggles’ First Case.” Ruggles is 
a young lawyer from Denver, briefless and almost 
preadless. His first client is a trusting young Eng- 
lishman who has just parted with his last penny to 
a Yankee syndicate in exchange for a salted mine. 
Ruggles takes his case and forces a settlement, but 
by a procedure considerably more strenuous than 
the ordinary processes of law. A good story of a 
good bluff never fails to appeal. 


The Cosmopolitan for July contains a rich and 
yaried assortment of matter. The leading article is 
that on the World’s Fair at St. Louis next year, by 
Frederick C. Howe. Lavina Hart writes about 
“What Love Is;” James H. Canfield, on making 
a choice of a profession; Edmund Gosse, on “The 
Ethics of Biography;” Waldon Fawcett, on “ Sub- 
urban Life in America;” Wm. T. Stead, on King 
Menelek of Abyssinia. These are only a few of the 
articles, many of which are beautifully illustrated. 


—_—4—_——— 
Legal Hotes. 


The faculty of the Law Department of the Colum- 
bian University has received two notable additions 
in the persons of Hon. Henry St. George Tucker 
and Mr. W. R. Vance. Both of these gentlemen 
have had large experience in the teaching of law as 
professors in the Law Department of Washington 
and Lee University, at Lexington, Va. Mr. Tucker 
will become dean of the schools of law, jurispru- 
dence, and diplomacy. 


After more than a quarter of a century of faithful 
and distinguished service as a member of the Su- 
preme Court of the District of Columbia, Mr. Justice 
Hagner retired from the bench on June 1, 1903. Mr. 
A. S. Worthington presented to the retiring jurist a 
beautiful silver testimonial evidencing the cordial 
regard entertained for him by his associates on the 
bench and the members of the bar in general. 


Supreme Court Justice John F. Parkhurst, of Bath, 
N. Y., was stricken with apoplexy June 15 and was 
unconscious for fifteen minutes. Physicians say he 
will recover. 


Ex-Judge J. M. Whitman, of Washington county, 
N. Y., died at his home in Sandy Hill, June 15. He 
was about sixty years of age and was one of the 
best known criminal lawyers in northern New York. 


Mr. Choate, the minister for the United States at 
the British court, who is himself an eminent jurist, 
delivered a lecture the other evening, in which he 
expounded the merits of that great institution, the 
Supreme Court of the United States, which consti- 
tutes the cardinal feature of the federal representa- 
tive government. The Supreme Court, which is, a8 


Mr. Choate explained, under the Constitution of the 
United States the final judge of the validity of the 
enactments passed by congress and by each of the 
States of the union, only decides such questions as 
are brought before it. It does not interfere in politics, 
and in the century and upwards of its existence has 
declared twenty-one acts of congress and two hun- 
dred acts of the federal States to be in conflict with 
the federal Constitution and therefore invalid, the 
decision in each case being followed by a peaceful 
acquiescence. British jurists may perhaps claim with 
a pardonable pride that the notions of the Constitu- 
tion and powers of the Supreme Court of the United 
States are derived from English law, and that its 
framers, with extraordinary skill, applied these no- 
tions to the circumstances of the new republic. 
Professor Dicey says: 

To anyone who had inhabited a colony governed 
under a charter, the effect of which on the validity 
of a colonial law was certainly liable to be considered 
by the privy council, there was nothing startling in 
empowering the judiciary to pronounce in given 
cases upon the constitutionality of acts passed by 
assemblies whose powers were limited by the Con- 
stitution, just as the authority of colonial legislatures 
was limited by charter or by act of parliament (Law 
of the Constitution, p. 152). 

The danger which arises from the predominance of 
the judiciary in the Constitution of the United States 
must not be overlooked. The judgments of the 
Supreme Court of the United States would be with- 
out force, at any rate against a State, if the president 
refused the means of putting them into execution. 
The judges of his court must, moreover, be appointed 
by some authority which is not judicial, and, when 
decisions of a court control the actions of the govern- 
ment, there exists an irresistible temptation to appoint 
magistrates who are likely to agree with the views of 
the executive— Law Times (London). 


Governor Odell has appointed County Judge Henry 
T. Kellogg, of Plattsburg, N. Y., to fill the vacancy 
on the Supreme Court bench made vacant by the re- 
tirement of his father, S. Alonzo Kellogg, who re- 
signed by reason of ill-health. 

President Roosevelt has signed an order removing 
Judge Daniel H. Macmillan of the Supreme Court of 
New Mexico, on charges of general immorality. 
Judge Macmillan was originally appointed to the 
position from Buffalo, N. Y. Judge Clement C. 
Smith, of Hastings, Mich., has been appointed to the 
vacancy. 

The federal law against anarchists went into effect 
on June tst, last. In consequence, aliens desiring 
naturalization are compelled to swear to a new clause 
in the affidavits put before the courts. This clause 
reads: “ Petitioner further deposes and says that he 
does not disbelieve in nor is opposed to all organ- 
ized government, nor is he a member of or affiliated 
with any organization entertaining or teaching such 
disbelief in or opposition to all organized govern- 
ment, nor does he advocate or teach the duty, neces- 
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sity or propriety of the unlawful assaulting or killing ! 
of any officer or officers, either of specific individuals 
or of officers generally of the government of the 
United States or of any other organized government, 
because of his or their official characters, nor has he 
violated any of the provisions of the act of congress 
entitled “An act to regulate the immigration of aliens 
into the United States,” approved March 3, 1903. 


Prof. Henry Wade Rogers has been elected by the 
governing board of the Yale Law School as Dean 
of the faculty, succeeding Judge Francis Wayland, 
whose resignation took effect at the close of the last 
term. Prof. Rogers will continue to give instruc- 
tions as heretofore in the subjects of equity and cor- 
porations. Previous to going to Yale he was dean of 
the Law School of the University of Michigan, and 
later president of Northwestern University. 


As a legal puzzle, the question what is a place has 
been run very close by the problem what constitutes 
a new street. The average man looks upon a street 
as a road with houses on both sides of it, and, in 
Mr. Rose’s opinion, such was the popular meaning 
when the Metropolis Management Act, 1855, was 
passed. But it seems we have traveled a long way 
since then, and, having recently eliminated the houses 
on one side of the road, local authorities are trying 
to see how far they can do without those on _ the 
cther in order to arrive at the irreducible minimum. 
The reductio ad absurdum would now appear to have 
been reached by the Hammersmith Borough Council, 
in suggesting that a piece of land 4o yards long, 
fronting the King’s theatre, which the proprietor 
was obliged to throw into the highway as a condi- 
tion of being permitted by the county council to erect 
his theatre, was thereby made a new street so as to 
put the expense of paving it upon the proprietor of 
the theatre as the frontager. Mr. Rose has taken 
the eminently common-sense view of declining to 
recognize this piece of land as a new street, and has 
held the resolution of the borough council as to the 
incidence of the paving expense bad. Whether, if 
there had been only one other house fronting the 
land in question, that would have been sufficient to 
make it a new street is a point still left open to doubt. 
Is it not time that there should be a legislative 
declaration as to the number of houses fronting a 
road necessary to constitute it a new street? We 
would observe that in the Hammersmith case the 
widening of Broadway was a public improvement, 
and therefore it seems only fair that the rate- 
payers generally of that borough should bear the ex- 
pense of paving this addition to their. highway.— Law 
Times (London). 

a 

If you want a delightful Wedding Trip take one of 
the new D. & B. steamers to Detroit, thence D. & C 
coast line steamers to Mackinac Island. Staterooms 
and Parlors reserved in advance. Send 2c. for 
pamphlet. 

Address, 
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Bumorous Side of the Law. 


One who had at one time occupied a chair in one 
of our law schools met some years later one of his 
former pupils, who, if not next of kin to Abraham, 
Isaac and Jacob, certainly belied his looks. He ig 
quired of him how he was getting along, to which 
the young man rejoined, 

“T aint complaining, I’m catching suckers.” 

He then proceeded to dilate upon a fee of $1,509 
which he had recently realized through the organiza- 
tion of a small cerporation. The ex-professor com 
mented on the disproportion of the fee to the services 
rendered and offered the fatherly advice that he could 
hardly expect to retain the business of a corporation 
so substantially milked at the outset. 

The answer was prompt, 

“T don’t expect to get any more business from 
them, professor; J does mostly a transient business” 

Truly the poet has sung! “I do not ask to see 
the distant scene, one step enough for me.” 

Mr. Justice Harlan, of the United States Supreme 
Court, enjoys the good things of this life, especially 
the products of the soil of Kentucky, and he classes 
among those good things Kentucky plug chewing 
tobacco, says the Washington Star. Mr. Justice 
Harlan holds in common with his colleagues due 
reverence for the honorable the Supreme Court of 
the United States, but he sees no lese majesty in im 
dulging in a quiet little chew while the court ig” 
sitting. 

Last Monday there were many decisions to be 
handed down, and after Mr. Justice Harlan had de 
livered one, and other justices were going ahead with 
theirs, Mr. Harlan retired behind the arras for @ 
moment. When he emerged a bulging of the jaw 
and a certain look of ecstatic delight on his face told” 
the bar that he had taken a chew of his Kentucky” 
plug. , 

Then he leaned back in his chair, crossed his” 
hands contentedly in front of him and proceeded to 
enjoy the mastication of the tobacco. 


Mr. Harlan thought his turn was not coming for 


some time, but as soon as Mr. Justice White con- 


cluded his decision the chief justice leaned over and 
nodded to Mr. Harlan to go ahead. 
He was fairly caught. He could not talk with 


that quid in his mouth, that was certain. He looked 


from right to left in an embarassed way for 4 


moment, while Chief Justice Fuller smiled and the 
members of the bar began to grin. Finally, as he had — 


to go ahead, he leaned over the cuspidor, and taking 


the quid deftly from his cheek, deposited it, and after 


a drink of water proceeded, while the members of 
the bar smiled, and some of the elders on the back 
rows even laughed. 
—_—_q@———_ 
The Supreme Court of the United States has 
granted motion to advance the hearing in the North- 


, ern Securities Case to Monday, December 14, 1903. 








Then it was 
that Chief Justice Fuller played it low down on him. 
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